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ANNE PETERS TILL FORSTER", AND LucY KOECHLIN™

Chapter 18: Towards Non-State Actors as Effectivegitimate, and
Accountable Standard-Setters

The three parts of this book have dealt with oadlquestions on non-state standard-setting: How can
the relevant actors and processes be describethapped? By what authority do they set standards?
And are the processes and their outcome, the ss)ddfective and legitimate?

The chapters comprised in this volume explore difie facets of standard-setting, some looking at
these questions from a more theoretical perspecme discussing concrete case-studies in various
fields. Given the diversity of actors and the dsigr of standard-setting processes, no single set o
necessary and sufficient conditions for guarantedie legitimacy, accountability, and effectiveness
of non-state standard-setting could be identifietbwever, the importance of inclusiveness,
transparency, and procedural safeguards has emasg@dcommon theme. Moreover, all chapters
taken together have made abundantly clear thapllbeaomenon of non-state standard-setting forces
us to question four boundaries which are used gallesociological, and political analysis: The
boundary between law and non-law, between the psplere and the private sphere, between public
law and private law, and between internationalionai, and local law.

1. Actors and processes

1.1 The role of NGOs in standard-setting

The case studies in this book have illustrated Ng®Os participate in global standard-setting. In a
legal perspective, we can distinguish various typfestandards and corresponding different types of
NGO involvement. First, NGOs are engaged in théaktion of ordinary inter-state international
conventions (see the examples given in the intribolicand Lindsey Cameron (Chapter 5), on the
role of the ICRC). Here NGO-involvement is largaiformal. NGO forums are held in parallel to and
separate from the intergovernmental standard-gettmferences, such as the Rio conference of 1992.
So NGOs do not have any negotiating role whatsobees. However, their direct lobbying at those
conferences can be crucial.

The second type of standard-setting occurs withtigrnational organisations or quasi-organisations,
particular in the framework of the highly institoialized multilateral environmental agreements.
Here, the governmental bodies or conferences of ghdies create secondary law for the
implementation of the respective regimes. To mdghese bodies, NGOs are accredited in formal
procedures and thus enjoy an observer (or in then@bof Europe: ‘participatory’) statufsThis legal
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status is an intermediate one between exclusionfahgbarticipation as law-co-makers. It entails
various rights to be invited and to sit in meetingsobtain information (agendas, drafts), speaking
time, the allowance to distribute documents andikiee

The crucial legal feature of NGO-involvement insthype of standard-setting is that NGOs are, in all
bodies, denied voting rights. They only have a @oismong international lawyers, it is controversial
whether NGOs have, as a matter of customary lagereeral entittement to participate as observers
(and thus to be heard) within the law-generatirtgrirational institution$.Such an NGO-right to be
heard would come to bear in institutions which hageor only deficient special rules of procedures.
We submit that a customary right of NGOs to pgwtité in the international legal discourse does not
yet exist, because practice ampinio iuris has not sufficiently matured. But NGOs alreadyogr
legitimate expectation that — once an institutias hdmitted them — the participatory conditiong wil
entail two core components: oral interventions amitkten submission$ Refusal of these rights must
be specifically and concretely justified. In tharemt international legal system, the NGOs'’ voise |
thus the functional equivalent to the formal lawking power which other actors (the international
legal subjects) possess. Because of this legatiumof NGOs’ voice, there is a need to legally
structure NGO-participation.

Finally, NGOs sometimes draft private texts or msgnorms (often in conjunction with academics),
such as codes of conduct and guidelines, intetpretiieaty commentaries, or principles, in thedop
that they will be adopted by other internationdbes; cited, and accepted as contributing to thpu

of international law. Examples are the numerous Rules of the Interndtibaw Association, the
Helsinki Rules on the Use of Waters of InternatidRevers of 1966, the Limburg Principles on the
Implementation of the International Covenant onriggoic, Social and Cultural Rights of 1997, the
Montreal Principles on Women’s Economic, Social &wtural Rights of 2000, or the Princeton
Principles on Universal Jurisdiction of 2001.

Overall, despite the multiple NGO activities andittoften forceful presence, ‘states retain a tigi

on the formal law-making processé@<£ven in those areas where NGOs have had greatpstct,
states control the agenda and the access to themlalkwng arenas, in particular through the
accreditation procedures.

1.2 The role of business in standard-setting

TNCs increasingly act as ‘regulatory entrepreneiargarious ways. In the elaboration of internaéibn

conventions, business as business has no formaiitedIt can only obtain an official observer or
participatory status in international organisationsegotiating forums through the guise of NG@s, f

example via the International Chamber of Commdpcinarily, TNCs' role in inter-state law-making

is limited to lobbying. This mainly happens on thational level, where TNCs influence the prior
negotiating position of home states, and also gules® implementatioh.The pressure of business
interests is nowadays probably an indispensiblenaftregulatior?.

Cartagena Protocol on Biosafety (2000); Art. 7(6) @ (Framework Convention on Climate Change (1992);
Art. 13(8) Kyoto Protocol (1997), and the secondtaw, rules of procedures and guidelines concregizihe
respective treaty provisions. See for the Orgaitnadf American States (OAS): Permament Councilhaf ©OAS,
Review of the Rules of Procedure for Civil SocietytRgration with the OAS, 31 March 2004, CP/CISC-1@6/0
The OAS and its different organs and sub-orgamisatestablish general or special ‘cooperativeiogiat or ‘official
working relations’ with civil society organisatianSee for the Council of Europe below note 71.

See in the affirmative Charnovitz, ‘Nongovernmer@agjanizations’, at 370; negatively Nguyen Quoc,llizaiand
Pellet,Droit international public,653.

Tully, Corporations at International Law-Making07, 233; also Lindblom\lon-Governmental Organisatiors26.
Boyle and ChinkinThe Making of International Lav88-89, also for the examples.

Ibid., at 95.

See on the participation of TNCs only with the aeguence, support or permission of governments Tully
Corporations at International Law-Makin@04-305, 321, at 233.

Nowrot, Normative Ordnungsstruktuat 235 and 237.
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There are various further types of genuine busiaesslard-setting: First, economic private actoes a
participating in the elaboration of the so-calladwlex mercatoria® This body of law (or soft law) is
being developed mainly by commercial arbitral tribls which are installed by the economic actors
themselves. The relevant standards build on ecanoisage and on model contracts and standard
terms provided by private merchant associationghbyinternational Chamber of Commerce (ICC),
the Hague Conference on Private International LAMIDROIT and various other UN agencies, such
as IMO and UNCITRAL. The new law merchant thus depe in the interstices between
intergovernmental organisations or agencies arndhfgribodies, and oscillates between private and
public, and between hard and soft law.

Second, firms elaborate technical, product, an@epsional standards. Third, they adopt company or
multi stakeholder codes of conducts, notably infible of labour, environment, and human righte(se
Eva Kocher (Chapter 15) and Egle Svilpaite (Chap®). A fourth type is ‘civil regulatiod® by
TNCs and NGOs in ‘private-private-partnerships’, vathin ‘trilateral’ public-private partnerships,
composed of governmental actors, civil society oigmtions, and the business sector. We will for the
moment retain the established terminology of ‘ptbliivate’, although one of principal conclusions
we draw is precisely that non-state actor involveimén standard-setting demonstrates the
problématiqueof the underlying categoriésThe classical example of trilateral standard-setis the
creation of labour standards within the Internagldrabour Organisation. The governing body of this
organisation, which dates from 1919, is composed2Bygovernment members, 14 employer
members, and 14 worker members, with the membtassteminating the non-government delegates.
The ILO has been fairly successful in adopting gldabour standards. However, these have to be
formally ratified by governments as multilateralngentions. So the governments retain control of
various steps of the process. Modern examplespiovdte-private’ standard-setting are the Forest
Stewardship Council (FSC) standards (Stéphane Guéf€hapter 14)). Also, the Ethical Trade
Initiative’s (ETI) ‘ETI Base Code of Workplace Sthards'? has been elaborated by business in
cooperation with various NGOs, such as Oxfam ands@n Aid. Finally, Rio Tinto’'s and Shell’s
human rights, social, and environmental standarde vegard to business activitpter alia in
Indonesia, Mongolia, and Nigeria were implictly ersbd by Amnesty International. These and other
forms of private-private and private-public starbaetting are achieved by regulatory framing and
close supervision of transnational private standard by public authority, or through collaborative
‘standards-ventures’ between private and publioraét

In a formal legal perspective, neither type of hass self- and co-regulation produces ordinary hard
law.* However, corporate codes, technical standards,vanidus shades of hybrid regulation are
arguably in some respects functionally equivalenstate or inter-state hard law. This will be Hyief
discussed below in part 2.2.

1.3 The remaining role of states in standard-sgttin

Although globalization has marginalised formal lag a steering mode, states and state-made law
have displayed staying-power in global governariEkis diagnosis must be nuanced by the
observation that ‘the’ states do not form a homogesngroup with identical attitudes vis-a-vis non-
state standard-setting. Typically, developing statee more sceptical of global non-state standards,
because of their real or suspected northern beevihg aside this nuance, four points can be made.
First, only states (governments, acting directlyviar international governmental organisations, see
Steven Wheatley (Chapter 8)) ‘make’ formal inteioal (treaty) law, while non-state actors

9 See from the abundant scholarship on the lex n@taate.g., Berman and Kaufman, ‘The Law of Inteovsl
Commercial Transactions’, 221 et seq.; Welsex mercatoria de Ly, International Business LgwOsman,Les
principes générayxStein,Lex mercatoriaGalganolex Mercatoria Cutler,Private Power

Muchlinski, Multinational Enterprises550, with examples in the field of environmentadtection at 549-556.

See below part 6.

http://www.ethicaltrade.org.

See, e.g., for (technical) standardization in thé &d EFTA: ‘General Guidelines for the Cooperatimiween
CEN, CENELEC and ETSI and the European CommissionttamdEuropean Free Trade Association’ of 28 March
2003, OJ EC 2003/C 91/04, 7-11. In scholarship Matliblic and Private Governance’, at 225.

See for the legal significance of corporate codeonduct Lundblad, ‘Some Legal Dimensions’.
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participate in international formal legal procesgea manner qualitatively and quantitatively diéfiet
from governments. However, focusing the analysighenexclusion of non-state actors from formal
international law-making arguably ‘misses the pcdit and social reality of their increased
participation’ and the impact of that participation subsequent state behaviour. ‘It would be myopic
to insist on the classical view of states as thie seakers of international law; rather we must
recognise the multi-layered, multi-partite natuféhe international law-making enterprisé.’

Second, the states often perform a ‘formalizingleroState institutions progressively integrate
informal, non-state made standards into the leggtem. Such a formalization of non-state standards
occurs, e.g., through references in judicial deaisior in code®

Third, states increasingly assume a mediator molstandard-setting. Where two groups of global
players, namely TNCs and NGOs, typically have gotnfig objectives, the state becomes less of an
initiator or law-maker and more of a mediator betweompeting force¥. Standard-setting within
PPPs (among governments, business and civil sooiggnisations) may be apt to neutralize or at
least mitigate the danger of one-sided standarBf-$Randard-setting thus increases process- and
output-legitimacy.

To conclude, despite the weakness of many statshen‘failure’ of somé&, states still remain the
dominant political institutions worldwide. At theaternational level, they are recognized as the
legitimate actors representing the population girtterritories. At the domestic level, the statdhe
major frame within which processes of political asatietal change take place. Finally, if statesimet
the monopoly on the legitimate force of force, ttaeg the only actors to enforce law by coercive
means. While non-state actors have become rule matkes rule is then ‘flanked’ by governmental
law enforcement.

2. The effectiveness of non-state standard-setting

One of our leading questions is whether non-statersi standards are effective. Here we must
distinguish two levels: The process of standartrgeitself, and later compliance with the standard
made by or in cooperation with non-state actorse fdtus of this book is the first level, whereas
compliance and enforcement issues are not our thame. So the question is under what conditions
and to which extent the involvement of non-statergccontributes the making of global standards,
and under what conditions it inversely protracelags, distorts or even prevents their coming-into-
being.

2.1 Causality, legitimacy, and the shadow of hiehgr

The effects of non-state-actor-input into formaldaaking are difficult to determine, because the
main channels of non-state actors-influence arerimdl. It can hardly be measured to what extent
NGO- and TNC-lobbying in formal international lawaking processes influenced governmental
attitudes and voting and thus ultimately shapedtiteome. Notably NGOs have probably been more
successful in agenda-setting than in actually iipgcon the concrete results, i.e. the definite
language and content of concrete standards. Sgtiebpbly play their most important role during the
first stage of standard-setting.

Overall, the impact of non-state actors on interggomental standard-setting processes, and also the
capability to produce autonomous standards andigage in co-regulation with governments, seems
to depend on factors such as reputation, flexybiliteceptivity to alternative perspectives,
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Boyle and ChinkinThe Making ofnternational Law 97.

See for examples below part 2.2.

Boyle and ChinkinThe Making ofnternational Law 61.

The notion of the ‘failed state’ has been coinedRmpert |. Rotberg and assumes that a state ceasgistavhen it
is no longer able to sustain the monopoly on tig&ifeate use of force within its borders. See Rajb@d.),When
States Fall

547



In Anne Peters, Lucy Kdchlin, Till Férster, and @ag~enner (eds.), Non-State Actors as Standard
Setters, Cambridge University Press 2009 (forthagini

representativity, and reliability, in short, on tas which simultaneously contribute to their
legitimacy. So effective standard-setting is irsttégard conditioned on legitimacy (see on legitiyna
below part 4)°

A well-known hypothesis is that effective standaetting by non-state actors requires the ‘shadow of
hierarchy’?® Only if a credible threat of governmental, ‘hiefaal’ law-making exists, the non-state
participants, who are situated in a non-hierardhid@orizontal’ relationship, will agree on a
standard? Otherwise, so the hypothesis, endless bargainidgna or merely suboptimal outcomes
will result. The only way out would be to introdus®jority-voting in standard-setting. But thisiis,
most if not all forums, inacceptable to the papéeits.

This hypothesis should probably be nuanced. Firgtights gained through New Institutional
Economics demonstrate that not merely hierarchyoagdnization, but property rights and transaction
costs in specific social contexts structure theégpatand success of formal and informal institui&n
Second, under the conditions of a privatized atehofriminalized state, the presence of a hieraathi
order may lead right into the dissolution of exigtiand effective standards, as the case of Zimbabwe
shows.

In some settings, e.g. with regard to industridf-sgyulation in various sectors, case studies have
confirmed the ‘shadow’-hypothesis. Industry seljuiation works best within political systems that
encourages it, and works poorly when the politegtem works against it. Virginia Haufler has
concluded that much of the responsibility restshwifovernment: ‘International industry self-
regulation has the potential to encourage sigmticaprovements but only in concert with traditibna
political processes? This finding has important consequences for stahdatting and -
implementation in weak or repressive states. Whilegitimate state renders standards more effective
by incorporating them into its accepted social grdeandards in areas of precarious statehood must
draw effectiveness from other sources, for instafroen a normative social order based on religion.
Generally speaking, non-state actor standard-gettecomes more effective when it refers to a
legitimate social and political order. If this légiate social order is statehood, standard-setig@ns

to be most effective when it is embedded in statemance.

There is one functional equivalent to hierarchyclesivity and secrec$t In the absence of hierarchy,
standard-setting flourishes in small exclusive slabparticipants who do not have important cotglic
of interest. Closeness and homogeneity facilitatenacreatior?® So in this regard, effectiveness and
legitimacy (which calls for inclusiveness and ty@an®ncy) are in tension, and trade-offs are
inevitable.

2.2 The legal effects of non-state standards iatieh to ‘hard’ (inter-)state law

As already pointed out, most non-state standamgsiram@ legal perspective, not in themselves lggall
binding, although they may be binding in a socip&ispective. They are not enforceable by ordinary
legal mechanisms, notably by courts. In the bir@myception which clearly distinguishes law from
non-law, the non-state standards (except the tatersreaties and conventions) must be counted as

19 The effectiveness of the standards once adoptedsseebe a quite different matter. Non-state-madadards are

not legally enforceable, except when they have leeelorsed by states, or have been otherwise in@igsbinto the
fabric of state-made law. However, on this levalitimacy plays as well: In the absence of legaloesément
measures, the crucial factor of effective standaggdication is legitimacy.
20 Scharpf,Game Real Actors Plag04-05.
21 See also above part 1.3. on the role of the stagéobal standard-setting.
22 For seminal literature see Northstitutions Ostrom,Governing the Commons
2 Haufler,A Public Roleat 121-122.
24 Although secrecy and exclusion may serve as a ifumadt equivalent to hierarchy, it is also a feataoenmon to
hierarchy itself. As Max Weber classically outlineskcrecy is one of the prime characteristics akéucratic
hierarchies, serving to entrench the autonomy amdep of the bureaucratic apparatus against otheialsand
economic forces WebeEconomy and Societyol. 3, chap. XI on bureaucracy.
Closeness and homogeneity also foster compliancelfvid not our issue), because a crucial motiveasfiplying
with formally non-binding rules is concern for régtion, which in turn is greatest in smaller, homogus groups
(‘clubs’).
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non-law. In the continuum view, which accepts tietre may be a grey zone between law and non-
law, the non-state standards mostly lie on thesofless law-like end of the scale.

Nevertheless, non-state standards fulfil importantmative functions, which can be mapped
according to their relation to hard law. First, reiate standards fulfil a pre-law functiofhey are
often adopted with view to the elaboration and prepanatip future international law. Standards
provide normative guidance, build mutual confideraoed concert societal and political attitudes.hBot
within nation states, and especially on the inteéonal scene, private sector experimentation in
developing and implementing standards can creaeb#lisis for a (transnational) social consensus,
which is the foundation upon which more appropriagulation can be buitt.Non-state standards are
thereby pacemakers for subsequent hard law. Thengedf non-state standards might thus be
characterized as ‘bottom up’ norm formation, asasgol to ‘top down’ legislatioff. The fact that the
non-state actors are not linked to nation-statestranscend boundaries, and potentially act glgbal
makes non-state standard-setting a natural tool l&gal harmonization. Non-state-driven
harmonization corresponds to the idea of substgliaArguably, it is more effective (and more
legitimate — see on legitimacy below part 4) thap tlown harmonization (via formal inter-state
covenants). Its effectiveness is due to the faat tion-state standards contribute to a competition
between different national and international reguiamodels. This competition fuels innovation and
increases the probability for finding better noriveaarrangement$

Second, in situations where binding rules are uitebla or for other reasons inopportune, non-state
standards can substitute legislation and therelfy dupara-law function. An example are thgara-
legal’ labour standards analyzed by Eva Kocherhagfer 15. The notion ‘para-law’ can be read as a
parallel to the concept of para-statehébdhe latter stands for a type of domination wheye-state
actors — as individuals or as corporate groupsve baquired, often by illicit means, certain rigatsl
duties from the core of the state’s administrafgee Michael Miklaucic (Chapter 7)).

Third, non-state-made standards effectively complaniard law, by making it more concrete or by
guiding its interpretationEspecially the operationability of inter-state tres with their often broad,
and vague language may benefit from such conctetizaFor instance, the Law of the Sea
Convention of 1982 establishes the right of inndgaEssage (Art. 17), but does not say how wide or
deep the navigable channel must be. The Interratiblavigation Association (PIANC), which
represents port, navigation, and shipping intereséts the relevant standards for the shipping
channels? Further, ‘diagonal’ agreements between governmears firms (e.g. investment
agreements) frequently refer to standards for mtsdwr for behaviour (e.g. in accounting or
evaluation practices), to ‘best industry practice’ to ‘prevailing commercial usage’, and thus
incorporate these private standards. For instathee,International Financial Reporting Standards
(IFRS), adopted by the International Accountingn8tads Board (IASB}: have been incorporated
into a EU-Commission Regulation of 2003 whose aesgxvhich contain the standards, are being
continuously amended.The typical legal consequence of these referraadsincorporations is that
observance of the ‘private’ standards will giveeri® a presumption of lawfulness. For instance,
within the European Union, conformity with the teatal standards elaborated under the so-called

26
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See for industrial standards HauflarPublic Roleat 121.

See Levit, ‘A Bottom-Up Approach’, 129 on the creatbf standards in the finance sector: ‘The prostass with a
relatively small, homogenous lawmaking group, réstient of a private club [...] that creates substantules,
which are essentially organic norms emanating fileenpractices of the respective practitioners. [Th¢lawmaking
group also establishes procedural and remediak rule]. The informal, practice-based rules ultimateimbed
themselves in a more formal legal system and bedamé

See for the area of international financial regatatGrote and Marauhn (edsJhe Regulation of International
Financial Markef 317-318.

Para-statehoodPérastaatlichkeit as a concept has been developed by Trutz vornd@retg. Trotha, ‘Die Zukunft
liegt in Afrika’.

Example from Lowe, ‘Corporations’, at 25.

The IASB is an independent, privately-funded accognstandard-setter based in London, UK. The Boagthbers
are private persons selected on account of theifegsional competence and practical experience. IAB8 is
committed to developing, in the public interessirgle set of high quality, understandable and resfable global
accounting standards that require transparent amparable information in general purpose finanstatements.
Commission Regulation (EC) No 1725/2003 of 29 Septen#®3 adopting certain international accounting
standards in accordance with Regulation (EC) No Z8@& of the European Parliament and of the Cou@dilL
261 of 13 October 2003, 1.
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‘new approach’ to technical standard-setting, #igghe presumption that the product is in confgyrmi
with the relevant European Directives and therefaitewed to circulate freely in the Common
Market3? The same technique is used in national law. Famgke, the accounting standards of the
DRSC Qeutsche Rechnungslegungs Standards Cominittgeofessional association, are referred to
in 8 342 cl. 2 of the German commercial cobkarfdelsgesetzbughUnder this provision, the use of
these standards for accounting establishes thé pegsumption that the legally required accounting
and book keeping standards have been obsétvEde result of all these examples are ‘mixed’
regimes, in which non-state standards fulfil a 4ghws’ function.

3. The authority of non-state standard setters

With regard to new standards set by (or with sutithinvolvement of) non-state actors the question
arises who has the authority to set standards.nGowg premise that the power and thus also the
authority of the state — the traditional prime ls@i political authority — is waning under the Ea®s

of globalisation, the issue is how standard-set@nghority is generated and enforced within the
increasing complexity of policy arenas. As pointad in the introduction, the term ‘authority’ is
ambivalen® Authority can denoténter alia, both the power and the right to rdfdn the following,

we will not mean by ‘authority’ the mere capacity énforce obedience (i.e. naked power), but the
right (or title) to legitimately influence actioopinion, or belief. Even the latter type of authphas
different facets: We can distinguish formal auttygriie. the authority of actors who are endowethwi
authority by right, fronde factoauthority, i.e. actors who merely claim to be emdd with authority,
who endow themselves with a mantle of legitimacyustify their actions’ So authority — as we
understand it — always encompasses at least a tdegitimacy. But authority, thus associated with
(real or usurped) legitimacy, needs more thanitegiy: ‘[O]nly those who have real power can, in
normal circumstances, have legitimate politicahatity.®

The plethora of new coalitions and policy-netwodanstitute new loci of authority in that sense,
which are at least in part privafeHall and Biersteker have described the emergeifigerizate
authority within a threefold typology: market, mbhrand illicit authority*® This typology allows a
nuanced understanding of the transformative fobedsnd the shifting relationship between public
and private authority, with market authority capigr the effects of globalisation, and moral
authority*! encapsulating epistemic and normative shifts. Botitket and moral authority have to
some extent translated into regulatory authorithjcv is now shared with the stdteThe third,
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Réthel, ‘Lex mercatoria’, at 759.

Peters, Koechlin and Fenner, Chapter 1, part 3.6.

The Oxford English Dictionary798.

Cf. Raz, ‘Introduction’, at 3. Raz uses the terms ‘iemite’ and e factoauthority’. This conceptualisation differs
from Wheatley's distinction between epistemic autiyand practical authority (see Wheatley (Chagr In Raz’
terms, ‘practical authority’ would encompass bapifimate authority as well ate factoauthority, which merely
claims a right to legitimacy (on this point seeoaBarker,Legitimating Identitiesin particular Chapter 5 on rebels
and vigilantes).

Raz, ‘Introduction’, at 3.

Cf. Cutler,Private Power and Global Authoritat 2: The ‘new transnational legal order’ andvatized lawmaking’
is ‘transforming relations of power and authoritytie global political economy.’

Hall and Biersteker (edsJhe Emergence of Private Authorigt 9.

Different subtypes of private moral authority camitientified: expertise, neutrality, or normatiwepsriority. Moral
authority has accrued notably to NGOs in all treebtypes: on account of their expertise, their naditt, and their
laudable objectives.

Hall and Biersteker (eds.Jhe Emergence of Private Authori09-210.
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probably most original of these types is ‘illicétuthority, denoting what other authors have terthed
criminalisation or the privatisation of the stéte.

The new loci of authority seem to respond direttlyproblems raised by inadequate standard-setting
capacity and resources of the actors (and autk®yiinvolved. Whatever shapes and forms such
processes take, the contextuality of the rightute (by setting standards) as well as the capgldit
rule matters. Private actors are increasingly wmedlin norm-setting activities in formerly public
domains (see for instance in this volume Dan Ag&ifapter 3), Egle Svilpaite (Chapter 16) or
Marcus Schaper (Chapter 11)), whereas the statamassgreater involvement in formerly private
spheres (for instance Stéphane Guéneau (ChapteltiKe Wanitzek (Chapter 17) or Peter Hagel
(Chapter 13)). Maybe more pertinently, the acquisiof authority by both state and non-state actors
are not autonomous processes. They feed off apdmdso each other and thus mutually inform and
implicitly or explicitly link up ‘public’ and the private’ standards in many different ways. This
phenomenon has always been obserigbbeit is especially visible in new areas of regatat(for
case studies see Lucy Koechlin and Richard Call@hdpter 4, and Lindsey Cameron, Chapter 5).
However, it can be tentatively asserted that neithe source nor the scope of the authority of the
actors involved allows any generic predictions be éffectiveness of the norms generated. In the
following sections, some relevant insights drawonfrthe contributions in this volume on factors
defining the authority and effectiveness of nemdtads shall be discussed.

Firstly, although all the contemporary patternsrdé-making discussed here are highly uneven in
terms of the ‘hardness’ (i.e. their degree of fdisadion and of enforceability), one common
denominator can be identified: Their logics arepmyative rather than adversarial. More precisely,
there is a decline in hierarchical relations arshidt towards more synergetic relationships between
public and private actofs.However, this holds true only for many governamce rule-making
processes in advanced democracies, and with regamndes and standards on issues which are of
interest to the North (such as for instance envivemtal or social regulation). The cooperative mode
of governance does not necessarily prevail in meoyntries of the South. On the contrary, one
characteristic of so-called weak states is pregigedt conflicts over the legitimacy and effectiess

of authorities are frequently addressed througheesdyrial and down-right violent means. In other
words, although partnership, dialogue and multkett@lder engagement may be key features of new
standard-setting authority, they are by no meaetily defining feature or process. More scholarly
analysis is needed on other, seemingly illicit ferof standard-setting, capturing the authority of
actors hidden in a sphere that Michael Miklaucibdgter 7) pointedly termed the ‘dark matter’, or
what Till Férster (Chapter 12) calls ‘statehooddiey the state’.

Secondly, with regard to the problem of authoribg contributions in this volume demonstrate two
things: No standard-setting actors were discernkdse actions and representations can be termed
wholly illegitimate, i.e. who operate solely thrdugaked coercion. Although brute force and violence
may well be one method of securing compliance aadising certain (mostly economic) objectives,
even the illicit actors examined cloth themselvesimantle of legitimacy de factoauthority’, as
defined above), by providing either ideologicakatiatives and/or concrete output to the population.
This mantle is not merely symbolic. Even in sitaa$ of violent conflicts, the claims to legitimaase
instrumental to the compliance that such actoesratand vice versa), for the simple reason that al
forms of power (even subjugation, the most nakech fof exercising power) are at least facilitated by
a minimal level of acceptance. This holds truedech diverse actors such as rebels, which usually
apply a mixture of ideological as well as coeraivethods to secure compliaftésee the case study

43 See Bayart, Ellis and Hibo@rhe Criminalization MbembeOn Private Indirect Governmenee from a more policy

oriented perspective the work by the World Bankitat on state capture, seminally laid out in HallmJones and
Kaufmann Seize the State

For the development of the modern state shapedhbyirteraction and friction between public and atév
(economic) interests see the classic study by SpbtenHistory of Economic Analysis

For further elaboration see Knill and Lehmkuhl,ifte Actors and the State’; Peters, ‘Governance’.

On this point Barkerlegitimating Identities at 89 is particularly clear by elaborating thegbels legitimate
themselves as vigorously as do rulgrs] Nor is such legitimation restricted to those rebgho challenge existing
government in its entirety by aiming for control thie state. Those vigilantes who seek by coercikecidaction
against other subjects or citizens to appropriateesof the functions of government by compellingens to act in
accordance with their own political, religious, ttubl or moral beliefs, will engage in a correspiogdegitimation
of themselves as the proper exercisers, in a bespwner, of governmental power.” See also Hall Biedsteker
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of the CPN(M) in Michael Miklaucic, Chapter 7); agell as for perfectly legal ones such as
international organisations or NGOs, whose rightt alility to make authoritative decisions is dedive
from international institutional settings and preses and from the immediate necessity of providing
order and basic services (see for instance Dietetbbirt(Chapter 2)¥’

The preceding — by no means ground-breaking pothat-the exercise of power is usually bolstered
by claims to legitimacy (and thus constitutes aritijoneeds to be modified by a further observation
In most of the processes examined in this bookatithority of the actors is contingent not only on
(existing or emerging) rules and processes, or evetheir immediate problem-solving or coercive
capacity, but also on structures that are beyoeditimediate influence of these actors. In other
words, the nature of their authority is informedthg patterns of globalisation as well as localisat

In many cases, the power of actors to set and enfstandards is decisively shaped by their relative
ability to exert influence over patterns of globabnomic and political distribution. Susan Strahge
developed the concept of ‘structural power’ to gsalthis phenomenon. Structural power is the power
to influence the patterns of the global politicabeomy and, mediated through this global influence,
also the structures within which national politeesl people have to operdieStructural power is not

a monolithic force, nor is it masterminded by agkn unified group of actors. Rather, it considts o
key spheres that fundamentally transcend and temshe private-public divide. According to Susan
Strange, these are the ability to influence thevigion of security, goods and services, finance and
credit, and finally knowledge. Although the conceptstructural power was developed to explain
relative power shifts between nations, it also m3ffeery useful insights into the dynamics of the
authority between state and non-state actors. Am$tance Marcus Schaper’s contribution (Chapter
11) shows, thele factoauthority of private and public transdomestic tagan depends less on the
formal legitimacy of the actors (although that lisoaa factor) but far more on their market autlyorit
In this case, interestingly, the structural powieg. (their dominance in the financial market of the
recipient countries) exerted by financial entegsifrom non-OECD countries subverts the authority
that new ‘Northern’ norms in environmental reguatican unfold in Southern countries. Conversely,
the de factoauthority of certain international actors may eatardirectly from their key position in
providing finance, credit, aid as well as knowledget least in terms of post-conflict paradigms) to
recipient countries. Both examples highlight thhae tarenas of shaping authority have indeed
undergone massive changes. The same could be deatedsvith regard to illicit actors, for example
warlords who derive thenle factoauthority from their proximity to international mk&ts (both legal
and illegal) which provide the resources to finatihegr activities.

What needs further exploration, then, is the legéilbn of illicit actors in official positions. A
pertinent example is provided by the phenomenamasfords, who, judged by local standards may or
may not enjoy social acceptance and recognition,cedainly violate international human rights
standards by exercising armed control over tereisorThey conduct extensive (and mostly illegal)
economic activities within these territories. Altlgh they are clearly illicit actors that act in
opposition or in parallel to the state, they aegfrently co-opted into formal public functions. Ctoe
their de factoauthority within the national territory of the wawarlords are included in formal
political institutions, for instance through thajppointment as ministers. The underlying ratiormdle
such inclusion is, firstly, to extend the state@irol over its own territory via the warlords, and
secondly, to tame their illicit power. This happensmany post-conflict countries, the most well-
documented case being Afghanistan, whose cabiseincluded known warlords. Such practices are
at least tacitly condoned by the international camity. They are distinct from the criminalisatioh o
the state or state capture, which denote informatgsses of the appropriation of the state and the
state’s resources by private illicit actors. Rathleey constitute the reverse side: private illastors

(eds.), The Emergence of Private Authoritgt 16 on the social legitimation of illicit autfity (i.e. violative of
domestic or international legal norms).

The different facets of the nature of authoritydmae clear in Steven Lukes’ definition of authomty a ‘distinctive
mode of securing compliance which combines in aulcway power over others and the exercise ofapa
(Lukes, S. 1990, ‘Perspectives on Authority’, 208Jthough authority plainly involves a network obmtrol

mechanisms, such as (the threat of) coercion, fonemipulation etc., ‘reason is plainly involvedrttzority offers a
reason and operates through reasoning.’ (ibid..2ZI¥ would correspond to Hall and Biersteker's enstanding of
moral authority.

A first outline of the concept of structural poveamn be found in Strange, ‘The Persistent Myth’, &24eq.
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are co-opted by the state, thus avoiding an arneedrantation with and legal sanctioning of the
warlords.

Although the national and international politicahsoning behind these processes is well understood,
the effects of such formally legitimised boundargssing between legal and illegal are seriously
underproblematised. Potentially, repercussions han leégitimacy of the state are to be expected.
Popular perceptions might be that the public irgei® betrayed by caving in to powerful individyals
providing them with a formal mantle of legitimacywch moreover, endowing them with formal
authority and access to state resources on topeafde factoauthority. This hypothesis also invites
further empirical research on factors shaping tha&as recognition of actors and standards. At this
point it is important to observe that not only e tdistinction between public and private at best
blurred andin extremisredundant? but conventional distinctions need to be reconadsted — for
instance global and local factors, or structural anltural factors, as Till Forster demonstrates in
Chapter 12. It will require deeper and probably enonovative analysis to capture the economic and
political structures constraining and enabling fjpeforms of authority.

Thirdly, several chapters turn to an increasingdytinent question, namely the formalisationdef
facto authority exercised by non-state actors, in paldic through the introduction and
implementation of accountability and transparendpgiples that allow some degree of democratic
control. For instance, Monica Blagescu and Robéoyd. (Chapter 10) argue persuasively for the
introduction of not only cross-sectoral, but alseasurable accountability standards for the very
reason that international actors — independenh®fsector of origin — exerciske factoandde iure
authority. From a different theoretical perspecti8eeven Wheatley (Chapter 8) and Marcus Schaper
(Chapter 11) come to the same conclusion, namelyléhfactoauthority of certain standard-setters
(and the standards themselves) needs to be leggtihdnd rendered accountable through transparent
decision-making or their deliberation in acclainietgrnational bodies.

What is striking, fourthly, is the degree to whittte relationship between authority, legitimacy and
effectiveness has loosened. The key conclusionshefchapters in this volume show at least
indicatively that the legitimacy and authority bktactors themselves is at best a necessary, ma by
means a sufficient condition of effective normsthéligh most chapters touch upon this problem, the
actual effect of the new norms and standards ieey uneven. Two different phenomena need to
be distinguished: the first is the situation where actors may be endowed with formal authority but
not with sufficient real power. Most pertinentlfig is the case with many public institutions which
lack capacity, expertise or resources to both dgveaind implement adequate norms (for instance
strained or dismantled public institutions, see ddar Schaper (Chapter 11) or in areas of great
technological complexity, such as critical secunitfrastructure (see Dan Assaf, Chapter 3). Without
necessarily claiming that the authority of theesta$ such is in decline, we cannot ignore thatipubl
institutions are faced with massive governance lehgés. The resolution of complex problems
requires the kind of new approaches and resourdeessed in initiatives such as EITI (see Lucy
Koechlin and Richard Callan(Chapter 4)). We shall turn further down to the awip of such
processes on the authority of the standard-se#ttgrs involved. Just highlighting one aspect, the
impact of such processes on the effectiveness loligpinstitutions isa priori open: it may bolster
their credibility, expertise as well as endowmethiough the structured and formalised exchange
processes (see for instance Eva Kocher (Chapteorli5)cy Koechlin and Richard Calland (Chapter
4); or it may weaken them further by diverging awity to other, non-state or international actese(
again Marcus Schaper (Chapter 11)).

Fifth, a lateral theme of many of the chaptershis issue of control and accountability of standard-
setting actors — not just the *how’, but also tha6’. The time-honoured question of political saen
namely‘cuis custodet custode’shas lost some its salience, for the custodian& become hidden or
invisible, they have disappeared behind abstradt @mnvoluted configurations of contractual and
factual power-sharing arrangements, as Dan Assafislin an exemplary and highly pertinent area
(Chapter 3). The question has mutated to who iscesteg authority, and whether there is one
denotable authority that can be identified and Whg both able to enforce compliance as well as
render account. Given the tangled interdependertfigbe public and private actors in key policy
making arenas, no straightforward answers can pglisd here. More empirical inquiries are needed
to unravel these interrelationships.

49 The example of warlords provides another neattitftion of the tangled relationship between puétid private.
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Sixth, it can be argued that many standard-sefinogesses in hitherto unregulated areas have been
initiated without any real intention of having aeffect, but purely for the sake of window-dressing.
This is observable in all types of self-regulatay well as in multi-stakeholder initiatives (even i
governmental regulatory activities, but this is aot prime concern). The reason is that actors teed
be seen ‘to do’ something when faced with publiespures and demands by their stakeholders. Julia
Black’'s analysis (Chapter 9) of the trlemmas thegulatory regimes face when confronted with
conflictual accountability demands is insightfuldamnovative in its endeavour to penetrate the
underlying rationales of standard-setting authesitiMore obviously, such dilemmas exist in the
private sector, where enterprises have undergsteep learning curve in dealing with and responding
to accountability and transparency demands by thigoor by certain constituencies, especially with
regard to the impact of their activities in envinoental or social terms. In this case, actors bt f

the public and private sphere seek to re-assartabthority (or more precisely: assert their auitlyo

in new arenas) by demonstrating their capacity eéspond adequately to these concerns, as the
discourse on Corporate Social Responsibility ondaeds of corporate governance reveals succinctly.
The debates within this discourse on the ‘realfertying intentions indicate that the global pulbias
become very suspicious about claims that suchsotake: They may have the authority to introduce,
for instance, disclosure systems, but do they Hgthave the will or incentive to enforce these
standards? A prime example is provided by publid private accountability standards, such as the
ones the Global Accountability Project evaluated aompares (see Monica Blagescu and Robert
Lloyd, Chapter 10): Most actors fall short of thiarslards they implicitly or explicitly claim to deid.

This shows the need for understanding more cléeyinderlying dynamics driving these processes.
One example that may support the case for a moreugh analysis of the actors, the sectors they are
embedded in, and their underlying motives is predliby the Extractive Industry Transparency
Initiative. As Lucy Koechlin and Richard Callag@hapter 4) observe, the standard-setting prodess o
EITI is unique and remarkable for tackling a sewmsiand complex topic, and for involving actors
from all sectors and across the globe. Indeed,isharguably an exemplary case of a new type of
cooperative, cross-sectoral, inclusive standariiagetThe achievement of consensus-building among
very diverse actors over issues on which therebater debate and deeply adversarial positions has
been notable. However, even the initial impetud (Hre resources at the disposal) of the initiative
may not be sufficient to sustain its credibilitgpecially around the three central issues: thewie
implementation by the governments, the validatignthee corporations, and the control by civil
society. Here we neatly fall back into classic sions between the sectors, i.e. between the spbkres
(legitimate) authority as well as tle factopower of the respective actors. In spite of themitment

to a common process and objectives, the involvedra@re defined by their own, sector specific
rationales. In other words, although the multi-staider initiative manages to mediate deep-seated
divisions between actors, the logics informing dlcéons of the participating actors (i.e. with neto

the actual implementation of and compliance with phinciples) may ultimately be stronger than the
common objective. In other words, gathering all thievant, legitimate and effective authorities
around a table may not be sufficient to actuallypegate effective, ‘authoritative’ norms. These
processes, however, are yet so fresh and underchedathat it is too early to conclusively discern
decisive factors shaping the authority of normsegated in this way, beyond the tentative conclusion
offered in this volume.

4. The legitimacy of non-state standard-setting

Legitimacy is essential for non-state-made stargjdvdcause the less enforceable rules or standards
are, the more they depend on legitimacy for bewigntarily complied with.
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4.1 Social and normative legitimacy

As pointed out in the introduction to this boSKlegitimacy’ is on the one hand a social concept (
be legitimate here means to be in fact acceptasangnized), and on the other hand a normative
concept (to be legitimate here means to be worthjpeing recognised). Legitimacy as a social
concept can be measured empirically, whereas egfity as a normative concept is assessed on the
basis of a value judgment. Both concepts are dnallytindependent from each other. For instarice, i
a (hypothetical) TNCs’ code of conduct for a prague site in India recommends the use of child
labour, this is in social terms legitimate, whehthk employees (or other relevant communities)
support it. The recommendation of child labourasvaver normatively illegitimate when measured at
the yardstick of the International Convention oa Rights of the Child.

The normative legitimacy of non-state actors areddtandards they make depends on the metric or
yardstick that is applied. There are basically eéhnges of yardsticks: Moral, legal, and even faktu
ones. Depending on the yardstick or metric we gpplyon-state standard is normatively legitimate if
it satisfies our moral judgment, conforms to pesitlaw, or finally when it is socially acceptéd
and/or brings about beneficial effects in realiyufput-legitimacy’)>? These metrics are not entirely
independent, but feed off each other, can compensath other, or conflict with one another.
Therefore commonsense judgments on normative egily often combine them. For instance, a
standard that has been adopted in ‘fair’ procedunetuding participation and publicity, gains both
legal and moral legitimacy from this. Or, to giveother example, one requirement for NGO-
accreditation with ECOSOC is that it is of ‘recaggd standing within the particular field of its
competence®® So here factual acceptance is a criterion for &rawccreditation, which in turn
conveys legal legitimacy to an NGO. ‘Overall’ notiwa legitimacy is a matter of degree. A standard
is not only legitimate or illegitimate, but it mdye more or less legitimate (morally, legalisticalby
factually, or all taken together).

Legitimacy (both normative and social) is first afmtemost a relational category. The general
anthropological basis is the flexibility of man anid many possibilities to socialise, and in eximms

to constitute communities and societies. He needsb@al order that provides orientation and
reliability in everyday interactions. Social regidga and obligations, however, have to be reasenabl
because there are always possible alternatives &xiating social order. One such reason can be the
basic assumptions of a coherent worldview as énbedded in religious belief. A social order based
on such unquestionable convictions is convincing, at times, even compelling. It appears as a
legitimate social order to those who share the raptons that underpin it. A social order is not
(socially) legitimate because it provides oriemtator because it reduces uncertainty in everyday-li
that could be done by any regulation. It is legitiebecause it meets the life-worldly understanding
those who follow that order. There are many possiégitimate social orders with a normativity of
their own. If, for instance, actors believe in thasic principle of representation, they would atallge
democratic orders as legitimate. But if they sardiples of reciprocity and segmentary organisation
as the fundamental basis of society, legitimacylditne judged on the balance of goods and services
rendered to each actor (see Till Forster (Chag2¥r. Law which is based on the legitimate ordea of
democratic state is, in an anthropological per$peconly one possibility among many. Normative
orders can also superimpose each other, as it wastalways the case under colonial dominatfon.
What we are facing today in processes of globatisas to some extent similar: One understanding of
legitimacy, the modern concept of democratic letiiy, seems to dominate all others. This will be
discussed in the next section.
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See Peters, Koechlin and Fenner, Chapter 1, part 3.4

The fact of social acceptance does not only caitstitegitimacy in the sociological sense, but mép e an
indicator of normative legitimacy under the prentisat popular attitudes must be taken seriously.

So effectiveness is not always in tension withtlegicy, but in turn contributes to output-legitingac

UN ECOSOC,Consultative Relationship between the United Natamd Non-Governmental OrganizatiofigN
Doc A/RES/1996/31) (resolution passed at the 43haly meeting of 25 July 1996), para. 9.

For a contemporary case study see in this volumeitdék, Chapter 17.
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4.2 Democracy, transparency, and inclusiveness

Today, it is generally assumed — and at least Ugrbapported even by totalitarian governments —
that democratic procedures, coupled with safegufardthe protection of basic human rights, are the
best guarantee to secure the overall legitimacstaridards which guide and structure peoples’ lives
and thus affect their needs, interests, and rigbteh state and non-state standard-setting should
therefore be — if possible — democratic. But demtictegitimacy (which is frequently criticized an
empty signifier) is neither a necessary nor a eigffit condition of legitimacy. Diverging notions of
legitimacy may be more relevant for non-state actioat are often embedded in local societal comtext
and cultures (see Ulrike Wanitzek (Chapter 17)) Phesence of different types of legitimacy in a
particular context of contact then refers to theeraction of different societies in processes of
globalisation.

Another example of only thinly democratic legitingais the traditional mode of inter-state law-
making, as it evolved in an era of monarchies. B&sc legitimatory norm of traditional internatibna
law (notably international treaties and customatgrinational law) has not been democracy, but state
sovereignty. States, the law-makers, were congidaselegitimateper se and therefore the states’
consent, expressed by their government, was dearsetficient basis of legitimacy for international
law. In the modern ‘democratic’ reading of that hmeagism, states are considered to represent their
citizens. In that view, state sovereignty meane alspular sovereignty. However, this equation does
not reflect global reality, where undemocraticesgbarticipate in international law-making, and wehe
some states have so little bargaining power that tonsent is not free and informed. In realibgn,
international law-making does not very well cor@sg to the democratic ideal.

Against this background, the objection that notesstandard-setting is undemocratic and thus per se
unjustified is unpersuasive on three grounds. Farsfust pointed out, it disregards the fact thahy
states are undemocratic as well, but are stilhadlbto participate in international standard-sgttn

an equal footing with democratic states. Secondpag as standards are only ‘soft law’ and not
enforceable, their impact is less serious, ancethez they need less democratic credentials. Thid,
long as non-state actors only have voice in stahdetting, but not a vote, their contribution isde
decisive, and therefore their own legitimation need satisfy the strictest standards. So the ldck o
formal democratic credentials of NGOs, technicapests, professional associations, TNCs, and
various public-private or private-private partnépsh does not constitute an absolute factor of
illegitimacy of their standard-setting activity. Itnight be compensated by other forms of
accountability (absent democratic elections). Témoantability problems of non-state actor standard-
setting will be discussed below (part 5).

Besides (and as a part of) the democratic defitinan-state law making, its exclusivity and
intransparency deserve special consideration. Adnearticipation of potentially affected groups
increases the likelihood that the resulting nornilé witimately safeguard or enable the egalitarian
enjoyment of needs, interests, and rights. Inckugirocesses thereby contribute to the legitimacy of
the resulting rules. The involvement of civil sdgi®rganisations in standard-setting is therefore a
prime means to make those standards more legitimate

The partial secrecyof non-state standard-setting creates a legitimaclpnn because without
information, potentially affected persons can natllthe standard setters accountable. Accountabilit
is an element of legitimacy, because it forcesdsesh setters to respond to the needs and intesests
individuals (see on accountability below part 5).t&ansparent standard-setting is apt to contritute
the legitimacy of standards. This means that agenpieposals, votes in committees, minutes of
sessions, and drafts for standards should be dsnpublicised. Refusals to publish or to grant mpe
access should be based on concrete grounds ofcyrittaird party interests, or overriding public
interests (such as security). The onus must beherrdfusing body. However, opening up of the
standard-setting fora will make standard-settingrendifficult, because the striking of certain
compromises and package deals are more difficulpublic. So, as already pointed out, some
legitimacy-gains will have to be traded off agaitin efficiency of standard-making.

The creation of technical standards (for produsssyices, banking, accounting etc.) by professgonal
and experts, eventually in collaboration with sedayovernment representatives, seems at first sigh
particularly undemocratic: This is not democraayt, technocracy. The standard-setting bodies have a
very limited membership. Smaller firms have lititgdluence, and consumers are almost completely
excluded. Larger firms use the standards as a nteaesdorse’ the composition and formats or of
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their own products. Finally, technical standardisgtdepends on private sector funding. This ceeate
a conflict of interest which also taints the legidicy of the standards. Therefore, attempts to iwgro
the legitimacy of technical standard-setting airagsely at inclusiveness and more transparéhcy.
The trend is to combine the input of a smaller grotiexperts with broad consultation processes. In
fact, most current technical standard-setting céseprdetailed procedural safeguards, which have
been partly influenced by legal instruments, patily the ethics of the engineering and other
professions, and which have emerged through a gjmbaess of normative borrowing between the
public and private spheres at various levels. Adiogrto Harm Schep®| these procedures provide at
a minimum for the elaboration of draft standardgeirhnical committees with a balance of represented
interests (manufacturers, consumers, social partpablic authorities), a requirement of consermsus
the committee before the draft goes to a roundublip notice and comment or consultat®mwith

the obligation on the committee to take receivemhroents into account, and a ratification vote, again
with the requirement of consensus rather than mejerity, among the constituency of the standards
body, and the obligation to review standards pécaily.

To sum up: The general legitimacy issue of noressandard-setting is that its legitimacy flows
neither from state sovereignty (as manifested atestonsent) nor from popular sovereignty or
democracy. But this problem can be mitigated toesemtent, if not remedied, by procedural integrity,
transparency, inclusive deliberations, a good kedgé base, and ethos. We will now turn to two
types of non-state actors specifically.

4.3 The legitimacy of NGO-standard-setting

As political actors, NGOs enjoy normative legitijaender the three yardsticks mentioned above.
They possess legalist legitimacy when their actrefisr to international law, or by accreditatiomel
enjoy moral legitimacy due to their aims, missiard avalues, and due to the credibility of their
laudable aspirations. Their legitimacy derived fraoteptance is visible in a large membership and
broad donorship. These factors vary with the typBI@GO. For activist or service NGOs performing
disaster relief, or direct environmental actiorfeetive performance of their tasks is an important
source of legitimacy. Advocacy NGOs can in thedsp &njoy output legitimacy with the caveat that
here drawing causality and attributing tangiblecgss is very difficult. The probably more important
legitimacy factor of advocacy NGOs is thereforeddviity.

How does NGO participation in standard-setting gbuate to the legitimacy of the processes and their
outcome? NGOs furnish information, offer expertigecalize interests, and often act as opposition
(we will come back to this below). All this impravehe quality of debates and of texts. These
functions can be fulfiled by NGOs because and lasmgaas they are independéhtThus, the
involvement of independent NGOs in standard-setingpt to increase the legitimacy of standard-
setting procedures, and the standards themselves.

However, the input of NGO in global standard-settmight also be illegitimate on several accounts.
The most popular criticism is that NGOs do not grany democratic mandate by (global) citizens,
but are self-appointed. However, the democratiction of NGOs is not to be representatives in a
parliamentary sense. In contrast, NGOs pursueesisglies or special interesthey speak (or claim

to speak) for minorities, for vulnerable groupsfar otherwise voiceless entities, such as nature.
most cases, NGOs have been founded precisely ar twetounter the will of the majority, and to act

s See for the EU and EFTA the ‘General Guidelinesttier Cooperation between CEN, CENELEC and ETSI and the

European Commission and the European Free Tradeiatiso’ of March 2003 (above note 13).

SchepelThe Constitution of Private Governane 6.

Two examples: The International Organization of Biéies Commissions (IOSCO), a forum for coordinating
approaches to securities regulation has introdtled OSCO Consultation Policy and Procedure’, piigis by the
IOSCO’s Executive Committee in April 2005, accessiike http://www.iosco.org. Art. 5.10 of the Chartrthe
EU's CESR (Committee of European Securities Regulatstafes: ‘The Committee will use the appropriate
processes to consult (bo#ix anteandex post market participants, consumers, and end usershwinay include,
inter alia: concept releases, consultative pagerslic hearings and roundtables, written and Irgegonsultations,
public discourse and summary of comments, natiandlor European focused consultations. The Committke
make a public statement of its consultation prastic

Cf. CoE, Fundamental Principles on the Status of Non-govemateOrganisations in Europe and Explanatory
Memorandun{November 2002) para. 10: NGO must be free to palsitions contrary to stated government policies.
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as opposition. A democratic mandate by a globalesity would not serve, but actually run counter to
this function.

This functionality requires to give NGOs a vqitmit not necessarily a vote in the standard-setting
processes. Voice is the modus of deliberation. & @degitimate, because its impact on the outcome
of the standard-setting process is informal and lesighty. It correspondingly needs less formal
legitimacy, but is sufficiently justified by the petational and moral legitimacy. Unsurprisinglyjst
precisely a feature of pluralist law-making pro@sssn the national or supranational level to offer
interest groups the opportunity to participate ghd input into the process without requiring any
democratic mandaf@.NGO-vote, in contrast, would not be legitimatestfi because of the NGOs'’
lacking democratic mandate. Second, NGOs’ typiedivity of interests and one-issue-character
makes them, unlike governments, which pursue atahba a host of competing interests, unfit for
package deals or compromises in standard-settirtgdiferently, NGOs are structurally ill-suited to
participate in the governance modus of bargain@mgnting them a vote would therefore hamper the
process and thus decrease its functional legitimacy

The legitimacy of NGO voice does not require repngativity in terms of a democratic mandate
conferred by a (more or less virtual) global soctétThe NGO voices will complement, and
contradict each other, and will thus contributelharalist global deliberations, not to a parlianzegt
democracy. However, these deliberations are néesalently fully legitimate. Who is authorized to
define the interests and weigh them, if this degshappen in a formal democratic process? Moreover,
besides the usual prevalence of better-organisetireore powerful interest groups, the geographical
imbalance (dominance of ‘northern’ NGOs) decreases legitimacy of the global deliberative
process. All things considered, it can still bedghat as long as NGO-participation in global stade
setting is limited to voice and does not includecde, the legitimacy-gains of NGO-involvement
clearly outweigh the legitimacy problems.

A related democratic legitimacy problem is that jn&GOs lack an internal democratic structure.
The ECOSOC guidelines, which have in practice idenmost influential model for participatory
schemes with other UN bodies and for organisatiomside the UN, postulate that consultative
relations can only be established with NGOs havimgdemocratically adopted constitutidi’.
However, this requirement is not enforced by th®©BOC’s accreditation committee. In reality, only
a handful of more than 2.700 NGOs currently acteediwith ECOSOC can be said to be
democratié? The newer Council of Europe ‘Principles on thet®teof NGOs in Europe’ state that
while the management of an NGO must be in accomanth its statutes and the law, ‘NGOs are
otherwise sovereign in determining the arrangemiemtpursuing their objective$® According to the
Explanatory Memorandum to these Principles, theriratl structure is ‘entirely a matter for the NGO
itself’.®* The Principles thus do not require NGOs' intemi@inocracy for participation in the Council
of Europe.

The leniency with regard to the internal structafe NGOs, and the rejection of any internal
democracy requirement can be defended with twonaegts. First, there are viable substitutes for
internal democratic control. Donors ‘vote’ with theheck-book, and members can — unlike the
citizens of a state — easily realize their exittaptand thereby bring their opinions on the NGO-
policies to bear. Second, numerous non-democritiesalso have the right to vote on international
standards. Why should requirements for NGOs betstfl The formalist answer is that states are the
direct addressees of international law, and argethlito implement and enforce it. Therefore, so the
argument goes, they have a legitimate interesifingncing those standards, and should be entitled
co-determine them, independently of their intergavernment structure. In contrast, NGOs are no
international legal persons, therefore no legalieduarise for them from international law, and
therefore NGOs do not have an intrinsic legitimaterest in shaping the standards that will bind

%9 See for law-making in the EU: ‘Towards a reinforaadture of consultation and dialogue — Generat@piles and

minimum standards for consultation of interestedtips by the Commission’, COM (2002), 704 final,
Communication from the Commisison of 11 December 2002

Oberthir Participation of Non-Governmental Organisatiga$??; Rebasti, ‘Beyond Consultative Status’, at 43.

61 UN ECOSOC 1996Consultative Relationshi@bove note 53), para. 10.

62 Kamminga, What Makes an NGO “Legitimate™, at 186.

&3 CoE 2002Fundamental Principlegabove note 58), para. 45.

o4 CoE 2002Fundamental PrincipleExplanatory Memorandurfabove note 58), para. 33.
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others, not them. However, this ‘state-privilege’standard-setting is premised on the idea that the
state is analogous to a natural person, and asesuitled to self-determination which translatet®in
participation in rule making. This analogical premiis problematic, because states are no unitary
actors, and do not enjoy rights their own sakectvimould be morally comparable to natural persons’
fundamental rights to political participation. Thfare, the formalist answer given above is
unsatisfactory. It follows that NGOs should nottbeated stricter than states. Their participation i
standard-setting is (more or less) legitimate dBrindependent of their internal structure.

A different legitimacy problem is the blurring ohd societal and market sphere through a
commercialisation of NGOs. NGOs male factobecome professional service agenéiedlore
importantly, broad accreditation rules of interoatil organisations potentially allow TNCs to
masquerade as NGOs and thus participate in stasd#tidg. For instance, the ICC (International
Chamber of Commerce) can have itself representedirtns, which resulted in waste traders
participating as ICC members in negotiations on Basle Convention on the Transboundary
Movements of Hazardous Waste, and producers ofesdepleting substances representing the ICC in
issues relating to the Montreal Protocol. Also, BNRave been involved i€odex alimentarius
standard-setting where they seek to use the Codebeditimize standards, definitions, and the
composition of their own products.Another line is blurring: ‘Quangos’ (quasi-goveramal
organizations) are emerging, and ECOSOC increasiagtredits NGOs which are sponsored and
controlled by government and that are thus not peddent’ This governmentalisation is most
relevant for service organisatiofig-or instance, a considerable amount of governrhdateelopment

aid is delivered via NGOs. It is not entirely cleéhat this policy leads to efficiency gains. In sm
cases, reliance by governments on NGOs may herk thasnactivity of governments, and actually
weaken output legitimacy, especially when NGdegsfactobecome part of national bureaucracies.
More important is the abuse of the NGO-garb by gowvents, especially in the human rights field.
Numerous NGOs, e.g. Chinese para-state mass oatjanis in the Commission on Human Rights,
only serve their state of origin or registration bgnstantly praising and imitating it general or
country-specific debates. They thus form a ‘sersdeiety at the UN®

The probably most seriously legitimacy-problem @®ks as a group is the dominance of the north in
all international organisations where NGOs are lve® in standard-setting and -implementation.
NGOs originating from or based in the rich indwdtgountries have a far disproportional impact in
global standard-setting. And universal NGOs, sushAmnesty, mostly do not have governance
mechanisms to ensure that the make-up of the éxecig geographically representative of the
organisation as a whole.

In order to improve the legitimacy factors of irgikeness and broad participation, measures to
counteract the skewed impact of NGOs from the Narthneeded. Additional financial and technical
support must be given to southern NGOs. In conteastich targeted capacity building, quota systems
seem problematic, because they tend to hinderdtterb-up emergence of NGOs for new items and
thereby run counter to the NGO-involvement’s earfyning- and oppositional function.

Intensified monitoring, evaluations, streamlinirgd the formalization of the existing accreditation
procedures by governments risk to endanger the N@d@@pendence, which is their primary element
of legitimacy. It is therefore even argued thatreditation (i.e. the conferral of an ‘observer or
‘participatory’ status within international orgaai®mns) is an outdated paradigm which should
altogether be given uf.However, if only for practical reasons, there mbstsome channelling of
NGO involvement in global standard-setting, otheewthe system would collapse. It is therefore
necessary to maintain accreditation in principheotder to cut back abuses and illegitimate palitic
considerations, the task should be removed fuftber the governments (of which bodies such as the
ECOSOC committee on NGOs are composed of), aneddsentrusted to the secretariats of

& For instance, Al has been criticised for a ‘tradéhwauman rights violations’, because the Danigttisa of Al sells

to investors information on the human rights sitiratn potential host countries.

All three examples from KruGlobalization and Civil Societat 24.

United Nations 2004/Ve the Peoples: Civil Society, the United Nations @labal Governance, Report of the Panel
of Eminent Persons on United Nations-Civil Societyafons(‘Cardoso Report’), A/58/817 (11 June 2004), para.
127.

See for the complementary process of the privadizatf the state below part 6.

De Frouville, ‘Domesticating Civil Society’, at 73.

Noortmann, ‘Who Really Needs Art. 717", at 118.
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international organisations which are more distdrfcem government&. This ‘depolitisation’ of the
accreditation procedure was one of the main prdpasfathe Cardoso report on UN-civil society
relations’? but did not meet approval in the General Asserbly.

Next, more emphasis should be laid on self-policimgich would not only improve the legitimacy,
but also the accountability of NGOs.Accreditation and self-regulation need not be rallyu
exclusive, but could be combined in varying degré&ectoral NGO codes of conduct can be devised
for different areas. An example is the Code of GBaoaktice for relief and development agenéies.
Finally, coalition building is a means to strengthbe legitimacy of NGO input in standard-setting,
because this increases the diversity, the soct@pance, and the effectiveness of NGOs. An example
is the ‘Coalition for an International Criminal Qtuwvhich had a great impact on the elaboration and
adoption of the Rome Statute of the Internationah@®al Court.

4.4 The legitimacy of business involvement in stedidetting

We have seen that business participates in glotzaldard-setting through companies, branch
associations, or through professionals and expé&hs. basis of legitimacy of this standard-setting
activity is not, as usually for private actors,ithgrivate autonomy and consent. Standards have a
general scope. They address and bind not onlydhe-oreators themselves (like a contract), butthir
parties, which are not the authors of these nofrhs. actors do not only regulate themselves (their
own future action), but intend to regulate otheaifmy business) actors, who have not participated i
the standard-setting themselves. Therefore coreene can not form the legitimacy-basis for the
standards.

An additional basis of legitimacy could be delegatby governments. If the states had permissibly
delegated the standard-setting authority to priveteors, these standards would be presumably
legitimate, because of the overall legitimacy aatharity of states to produce norms. However, & th
extensive and highly dynamic and private standattirgg we witness really merely a delegated
exercise? The delegation-perspective is just tiggnbang, not the end of the question for the basis
legitimacy of non-state, especially genuinely piéyatandard-setting.

In a more practical perspective, it can be said tia involvement of business in standard-setting i
apt to increase the effectiveness of the processesthus their output-legitimacy. Especially i th
highly complex context of global economy, natiomgvernments lack the information and the
capacity to regulate issues which transcend thiematate. The involvement of global business actor
might compensate for this loss of regulatory capa&iusiness actors bring in their expertise amirth
skills to design economically viable solutions. fatt, governmental standard-setting has arguably
become dependent upon the economic data and tathsalutions offered by firms. Further, the
involvement of TNCs in the setting of standardsat#e a sense of ownership and therefore facilitates
their later implementation. Finally, their more rfmalized inclusion could eliminate the informal
attempts to influence global standard-setting amgeghance processes, such as the tobacco industry’s
campaign against the UN and WHO.

On the other hand, business’ involvement can ala&enstandard-setting less effective, because it
protracts, delays or disorts standards, or mayebffstiatives by others. But the most obvious dang

of the participation of TNCs in standard-settingthst this amounts to making the fox guard the
henhouse. TNCs are primarily profit-driven, andirtimovel role as ‘corporate citizens’ is at best a

n See CoEParticipatory Status for International Non-governrta@rOrganisations with the Council of EurofBes.

(2003) 8 of 19 November 2003) (adopted by the Cotemibf Ministers at the 861st meeting of the Manist
Deputies), paras 12-14: The Decision to grant gipdtory status is taken by the Secretary Geneiidl & no-
objection procedure by governments.

Cardoso report (above note 67), paras. 120-128 anmbgal 19.

& General Assembly Plenary Debates Bfafid %' Oct. 2004, UN Doc. GA/10268 and GA/10270.

" See on accountability problems of NGOs below pdit 5

& Rebasti, ‘Beyond Consultative Status’, 47.

& ‘People in Aid: Code of Good Practice in the Managetrand Support of Aid Personnel’ (2003), elabatdtg relief
and development NGOs. See on the self-policinguaidnitarian NGOs also below part 5.6.

See WHO, Tobacco Company Strategies to UnderminacbobControl Activities at the World Health Orgaatien:
Report of the Committee of Experts on Tobacco Ingustrcuments, Geneva, July 2000.
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secondary one. Firms do nur sepursue any however defined (global) public interest first of all
seek to make money. As UNICEF Executive DirectoroCBellamy pointed out in response to the
then UN Secretary General Kofi Annan’s far reachpngposals to engage the United Nations more
with business: ‘[l]t is dangerous to assume tha goals of the private sector are somehow
synonymous with those of the United Nations, beeahsy most emphatically are n6t. TNCs are
interested in cooperating with international ingtdns in standard-setting not for the common good,
but because global standards will minimize tradeidrs resulting from national regulation, because
they hope to influence global standards in thein€a, gain prestige (‘bluewash’), and finally besau
they can use the standard-setting forums to djresgtbnsor their own products. TNCs also seek to
embed ‘best practices’ to squeeze out competitetsch blurrs the line between agreements on
standards among firms and unfair anti-competitivéaustandings.

Nevertheless, even corporate profit-driven actiwitgy have beneficial spill-over effects for public:
satisfies consumer needs, gives employment, andases wealth. It is therefore also in the public
interest not to subject business to standards Kiflabff their incentive to make profit. Also, the
dangers of TNCs involvement in standard-settingalply the danger of capture by profit interests, is
to some extent mitigated by the fact the globaliness is by no means a monolithical block with
uniform objectives. For instance during the nedtiies of the Kyoto Protocol, which was quite
intensely lobbied by business, the energy sectdrtha insurance sector had opposing interésts,
which meant that their antagonist inputs contridutea more balanced solution.

All considered, there still is the real danger thaternational standard-setting is unduly
commercialized through business involvement. A iiynmight be public-private-private-standard-
setting, in which NGO-involvement might compensdte legitimacy deficits engendered by
marketisation, to which we turn now.

4.5 The legitimacy of trilateral standard-settimgRPPPs

One way to enhance the legitimacy of standardrggetti to make sure that the process of developing
and implementing standards is a shared endeavoomgfinter-)governmental institutions, business,
and NGOS$? Hence trilateral PPPs might constitute standattihgeforums in which governmental,
NGO-, and business-contributions could outweighheathers’ deficiencies. Notably international
organisations and NGOs can mutually derive legitynfrom each other. The NGO allegiance gives
an aura of independence and credibility while tfidiagion to an international organisation gives i
reports weight and authority. However, a numbecades where companies or even governments
‘borrowed creditability’ from NGOs has led to ceism. Legitimacy is gained through joint standard-
setting only when the parties remain independemhfone another and sufficiently dist&ht.

Finally, even if PPP-rule making may be more insleghan purely (inter-)governmental standard-
setting, is still suffers from the lack of formatc@untability?? Generally, PPPs tend to be rather
intransparent and selective. One of the major ilagity-problems of PPP-activity is probably the
choice of relevant stakeholders, and the weighthghe stakeholders who should be involved in
standard-setting and -implementation. And as fahasffectiveness or output-legitimacy of the PPP-
standard-setting is concerned, PPPs standardesetimresult in mere problem-shifting. Also, it may
lead to lowest common denominator, and it may elelkther stakeholde?s.

All things considered, and given the fact thatestahre as yet the only formal representative of
citizens, are still — as a group — the most powagtiobal actors, and are (in most areas of the dyorl
important repositories of political, social, andtatal identity, global standard-setting must reman
order to maintain a sufficient level of legitimadynked to states. The ultimate standard-setting
responsibility should not be transferred to nonestctors. However, the involvement of non-state
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Carol Bellamy, ‘Public, Private, and Civil Societyp&ch of 16 April 1999.

Nowrot, Normative Ordnungsstruktu235 with further references.

Haufler, A Public Role 119; Muchlinski, Multinational Enterprises 550; Boyle and ChinkinThe Making of
International Law 92.

Crane and MatterBusiness Ethi¢s374.

Dingwerth, ‘The Democratic Legitimacy’, 78.
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Actors is an important additional source of legdoy. It should consequently be broadened,
structured, and to some extent formalized.

5. The accountability of non-state standard-setters

Accountability* is — as legitimacy — a relational concept whichsiscially and discursively
constituted. As Julia Black (Chapter 9) demonsgrategulatory regimes are not passive recipients bu
active participants in the accountability discosrse

5.1 Functional accountability

Accountability serves three interrelated functiolessafeguard interests, to prevent the conceolirati
of power, and to enhance learning and effectivefteNstably Monica Blagescu and Robert Lloyd
(Chapter 10) emphasise the third function and tirmis accountability as a transformative process
which is beneficial to the actors themselves. Aatability mechanisms are therefore functional when
they provide sufficient information for the forurbaut the behaviour of accountable actor, when they
offer enough incentives for actor to commit itsétf, refrain from abuse and to be responsive, and
when they allow for enough feedback, responsivenass learning. By fulfilling these three
functions, accountability schemes enhance legityniaee above part 4).

The ‘One World Trust’ Report of 2088 dentified eight ‘core dimensions’ of accountatyiliMember
control, procedures for appointment of senior stefimpliance mechanisms, evaluation processes,
external stakeholder consultation, complaint meidmas, corporate social responsibility, and access
to information. Building on this report and on tB&bal Accountability Index, Monica Blagescu and
Robert Lloyd (Chapter 10) boil those dimensions daafour necessary components of a functioning
accountability scheme: transparency, participatievaluation, and complaint and response. Each
component is itself strengthened through its imtiioa with its others, and meaningful accountapilit
only results when all are effective. According ke tsurvey of One World Trust and according to
Monica Blagescu and Robert Lloyd (Chapter 10), thllee types of global non-state actors,
international organisations, TNCs, and NGOs do soore significantly differently on those
accountability parameters. Other chapters as veale lrevealed serious accountability gaps in non-
state standard-setting (see notably Steven Whe@legpter 8) and Dan Assaf (Chapter 3)). They also
demonstrate that there is no one-fits all accodilitiainechanism for the various kinds of global ron
state actors. However, parallel problems can betifted, and maybe common principles and designs
could be envisaged as a response.

5.2 Accountability for what?

The first element of accountability are the (metimdards to which an accountable standard-setting
actor must conform (‘Accountability for what?’, the words of Dan Assaf (Chapter 3)). Potential
relevant standards for global non-state actorspatdic international law (notably human rights
treaties), soft law, or finally domestic law.

With regard to international organisations, a magacountability gap lies in the fact that the
organisations are not a party to international humghts covenants, and therefore not subjectéo th
respective contractual compliance and enforcemergchanisms. Intensified international
organisations’ standards and enforcement measspscially UN sanctions, have in the recent years
endangered human rights, especially social righfedd or access to medicine, or procedural rights

a fair trial. But the UN Security Council, the WiBank, the WTO, or the NATO can not be held

84
85
86

See for the notion of accountability Peters, Koeghdnd Fenner, Chapter 1, part 3.5.
Cf. Bovens, ‘Analysing and Assessing Accountability’4&2.
Kovach, Nelligan, and BuralRower without Accountabilitysee Table at 3).
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accountable via the ordinary human rights complaiotedures for violations of such rights. This has
created an accountability problem which is onlyerdty being tackled. As far as TNCs and NGOs are
concerned, public international law does not agplyhem, because these actors are not formally
recognized as international legal persons. Hemterriational human rights covenants do not directly
and in themselves constitute a standard of accbilitgafor these actors. So were here we have a
similar accountability gap as in international arigations.

Of course, TNCs and NGOs are ‘chartered’ underl#he of a specific state, and are therefore
accountable under the standards of the relevaneskicriaw. However, especially TNCs may evade
regulation. Also, the national standards are dejed® not necessarily live up to the international
standards, and therefore do not constitute a densisnd even accountability regime. Against the
background of numerous reproaches of human rigltations by TNCs, especially in developing
states (e.g. the use of forced labour in Myanmathe support of the Apartheid regime in former
South Africa), ‘soft’ international human rightsaetlards applicable to TNCs have been adopted by
the OECD’ and the UN® Finally, firms have committed themselves to codiesonduct in the fields

of environment, human rights, and labour (see mptBla Kocher (Chapter 15) and Egle Svilpaite
(Chapter 16)). For NGOs, self-regulation is onlyvdly emerging as an element of accountability (see
Lindsey Cameron (Chapter 5) and belwOverall, it seems as if certain, cross-cuttitapdards of
accountability have already been articulated imganational civil society, even where there is no
applicable international laW.

5.3 Accountability to whom?

The most important accountability controversiesated to the accountability forum, i.e. to the
guestion: Who is entitled to hold power-wielders@amtable? Here the reproach of an ‘accountability
mismatch’ is salient! It is claimed by many that while non-state actams not un-accountable, the
problem is that their accountability exists visia-the wrong constituencies, or/and that it is stew
towards the most powerful stakeholders. This deament about the proper accountability forum is at
least in part rooted in diverging paradigms of aedability. Two principal models have been
identified®? ‘Delegated accountability’ to the ‘shareholderse.(to the source of power or the
delegating body) as opposed to ‘participatory antahility’ to ‘stakeholders’ (a term to which we
will revert in a minute). These two models of aauability require responsiveness to different gup
(‘constituencies’). Arguably, an effective accoubility system should combine elements from both:
delegated and participatory accountabiiity.

According to Steven Wheatley (Chapter 8), the cphoéaccountability has expanded in recent years
to includeinter alia the idea that governments should pursue the wish@geds of their citizens —
accountability as ‘responsiveness’. Increasinglgcoantability is seen as a ‘dialogical activity’,
requiring officials to ‘answer, explain and justifwhile those holding them to account engage in
questioning, assessing and criticising.” The hyptitial communicative community of an international
governance regime — ‘those affected’ — have thbtrig participate in decision-making processes,
directly or through representatives. Engagement viitternational civil society actors, ‘we the
peoples’ representatives’, is understood to prosigee for of legitimacy for the exercise of poktic
authority, linking political institutions with theider public in the process of collective will-foation

to ensure that relevant interests and perspectwesincluded in decision-making processes, in
particular those of hitherto marginalized or exelddroups.

87 OECD Guidelines for Multinational Enterpris€@AFFE/IME/WPG (2000) 15/FINAL).

8 UN ECOSOC Sub-Commission on the Promotion and Protecti Human RightdNorms of the Responsibilities of
Transnational Corporations and Other Business Emisgs of 13 August 2003 (UN-Doc.
E/CN.4/Sub.2/2003//12/Rev. 2).

Part 5.5.

Grant and Keohane, ‘Accountability and Abuses’, 35.

Levit, ‘A Bottom-Up Approach’, 200 for the sector fiiancial standard-setting.

Grant and Keohane, ‘Accountability and Abuses’, edf31.

% Ibid., at 42.
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Other chapters in this book which touch accountghibve likewise abandoned the traditional narrow
idea of accountability which exists only vis-a-#iee source of power or ‘shareholder’. All — if only
implicitly — assume that the global standard-sgttatctors are accountable to a broader set of both
internal and external stakeholders. ,Stakeholdars’all those who are or might be affected by the
standards set by the actor, be it an internationgdénization, a TNC or an NG®.Individuals or
groups are affected when they are benefitted amédrby the standards, in particular when their
rights are violated. As already mentioned, Stevemes§iley submits that international organisations
must not only be accountable to their member stgtas&rnments, but also to global civil societygse
on international organisations’ stakeholders alslmw part 5.5.). TNCs are not only accountable to
their shareholders, but also employees, custonmersiness partners, and societies in which the
companies operate. Finally, NGOs are accountable amdy to their funders and states of
incorporation, but also to their beneficiaries.

However, all actors must perform a stakeholderdyaiza Who are the relevant stakeholders? And
what weight should their concerns be accordedhBonative and practical reasons, it is necessary to
assess and to prioritise the stakeholders andittaiitably competing demands. First, because ®f th
different types and degrees of affectedness, stédiefs literally have very different ‘stakes’, aid
does not seem fair to grant each of them an iddnsay. Second, the circle of stakeholders is
potentially infinite, when ‘affectedness’ is notmited by certain requirements of intensity or
directness. If all stakeholders are taken into aetostandard-setting would be killed by an
accountability paralysis. So here a reasonablenbaldetween the need for adequate input and the
need for swift decision-making must be struck. Aaraple are the EU-principles on consultation in
the European law-making process: Here the EU-Comiamsin determining the relevant parties for
consultation, is bound to ensure ‘adequate coverddthose affected by a policy, those who will be
involved in the implementation of the policy, ordies that have stated objectives giving them an
interest in the policy’. The Commission should alake into account factors such as the need for
specific experience, expertise, or technical kndgte a proper balance of social and economic
bodies, and specific target groups, such as ethimiorities®

To sum up, there are real tensions not only amafigreht claims communities (as Julia Black
(Chapter 9) elaborates), but also among the differedels of accountability. The ‘pluralist’ solori

to the accountability problem of competing accohifity forums is to allow each constituency to
challenge decisions, also in standard-setting pharess, but not to formally veto thethThis proposal

fits well to the conferral of voice, but not of edip non-state actors, as we suggested in thesgiscu

on their legitimacy.

5.4 The sanctions

The third element of accountability are the samgtiordisempowerment mechanisms. These may be
legal, political, financial, or reputational. Theyay be formalised (fines, disciplinary measuregi| ci
remedies, penal sanctions), or merely informalhsagpressuring to resign.

The most common and most effective political samgtnamely democratic elections, are lacking on
the global plane, and global elections by a globiéizenry are unfeasible. This is a central
accountability (and thus legitimacy) problem of rgiate global standard-setting, and of global
governance generally. But could the lack of thetigal sanction of global elections be compensated
for by legal (more precisely: judicial) sanctiomsform of complaint mechanisms against standards?
Would the accountability of non-state standardesetbe increased by creating enforceable rights for
individuals and firms against those standards? Wbdthat, because both types of sanctions differ i
important respects. Accountability through compkifiunctions — as opposed to accountability
through elections — onlgx post not ex ante it is necessarily rights-based and can not take i

o Seminal for the ‘stakeholder theory’ of the firmreEman,Strategic Managemenat 46. See for a definition of

TNCs' stakeholders para. 22 of the ECOSOC Sub-Conwnisgirms on human rights responbilities of TNCs yabo
note 88).

‘Towards a reinforced culture of consultation andlajue — General principles and minimum stand&uds
consultation of interested parties by the Commissio®M (2002), 704 final, Communication from the Corasion
of 11 Dec. 2002 at 11-12, and 19 on the definitibthe target group(s) in a consultation process.

Krisch, ‘The Pluralism of Global Administrative Lgvat 249.
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account other interests without a legal basis, iamdncerns individual cases, not general policies.
Complaints are therefore hardly a functional edeivato democratic elections or referendums, and
cannot substitute those participatory devices.

5.5 Specific accountability problems of internatibarganisations

International Organisations are in the traditiorsthte-centred view, accountable to their member
states (as their ‘shareholders’) only. One problerthis context is that some organisations do not
grant equal rights to member states (the most éounsps example being the veto-power of the five
permanent security council members and the ponderaf votes in the Bretton Woods Institutions).
A related problem is that even organisations whasanbers have formally equal voting rights,
practice informal decision-making (e.g. in the mimtos WTO ‘green rooms’) which effectively
marginalizes or completely excludes less powertates. In this traditional perspective, the third
accountability problem of international organisatiois the ‘runaway’ or Zauberlehrling*
phenomenon, i.e. the danger that an organisaticagpes control by the member states and acquires
too much institutional and bureaucratic autonomlyisTcan happen on account of ‘mission creep’
(dynamic expansion of competencies) and/or too lomgins of responsibility. A slightly different
problem is that of capture (e.g. the World Banktbg ‘global capital’), which also distances the
organisation from its rightful ‘shareholders’.

A deeper problem exists, at least in the eyes sinopolitan critics. These critics emphasizes that t
ultimate accountability forum for international argsations should be the (global) citizens, ndesta
The traditional argument that citizens are reprigkby their nation states, and should therefore be
entirely ‘mediated’ by their states in the intefaaél arena, is — in the eyes of cosmopolists wedth

on two grounds. First, the lines of accountabiliythe citizens are too long and indirect to allmw
effective accountability. Second, many membersestadf international organisations are not
democratic, and can therefore not rightfully claionact for their citizens. In Chapter 8, Steven
Wheatley points out that in fact most internatiom@anisations have introduced informal mechanisms
to engage (to some extent) with external actoduding international civil society organisationsda
those potentially affected by their policy decisioAccessible websites are the clearest manifestati
of this.

Besides the problem of the proper accountabilityurfo for international organisations, other
accountability aspects deserve examination. Anexoadreport of the International Law Association
(ILA) recommended the following rules and practidessecure what it called the ‘first level’ of
accountability of international organisations: T3parency, participatory decision-making process,
access to information, a well-functioning interoaal civil service, sound financial management,
reporting and evaluation. These principles arehat sgame time principles of good governance.
Additionally, the ILA-report highlighted the pringde of good faith, constitutionality and institutil
balance, supervision and control, the principlestating the reason for a particular course of agtio
procedural regularity, objectivity and impartialitand due diligenc¥. It is noteworthy that these
recommendations correspond to the more generaireagents of accountability applicable to all
actors, as identified above (part 5.1). As alreadytioned, some empirical research has investigated
to what extent selected international organisatifuil these requirements. Contrary to popular
opinion, international organisations are relativeBnsparent, in particular when compared to TNCs
and NGOsS? Good information disclosure policies appear tortlated to the amount of external
pressure that has been applied to an organisattmWorld Bank and WTO for example have been
targetted by protesters and have consequently pedduseful information disclosure statements.

This finding is a good reason for demanding furtteemalization of NGO participation, and for the
integration of national parliaments into the stadesetting activities of international organisasaas

a means for strengthening their accountabifitfHowever, increasing NGO-participation in
international institutions also causes opportucibgts. Unless the value of outreach, inclusiveness,

o7 ILA 2004, Accountability of International Organisationginal Report, Part One, Berlin.

Kovach, Nelligan, and BurallPower without Accountabilityat 31-32 on the basis of a case study of seleceted
international organisations.

% Rebasti, ‘Beyond Consultative Status’, 69-70.
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and participation exceeds these costs, global ganee would be weakened, not strengthéffddis
therefore indispensable that the participation rsod@come more focused, streamlined, and
eventually selective.

5.6 Specific accountability problems of NGOs

NGOs are legally accountable to their ‘charteriggvernments, and also reputational and financial
accountability for NGOs exists. As they operatea imarket for donors and depend on private funders,
they could not exist without social acceptance way However, especially financial accountability
as a source of legitimacy is ambiguous. It playsN&Os which advocate ‘sexy’ issues, or those
which attract potent, notably industrial donorg] #mese are not necessarily the most urgent ones.
Only to a limited extent, NGOs satisfy the cros#ing principles of transparency, participation,
evaluation, and complaint and response. They are ¢imly weakly accountable along those lines.
Especially NGO transparency is often restrictedniportant areas. As a group, they provide less
information about their activities than internatibnorganisations and TNG$%. Notably the
beneficiaries are rarely informed about how the eyas spent.

As far as the accountability forum is concernednyn&GOs have a too broad and undefined
constituency, which precludes accountability vigisithat constituency. For instance, many NGOs
make broad claims to speak on behalf of ‘the omge#'s ‘the excluded’, or ‘youth and nature’. These
NGOs cannot refer back to their ‘constituency’ fpuidance. The beneficiaries cannot agree or
disagree with certain actions or language on baifatiem. Even more importantly, there is no clear
way to resolve differences in views between two NGt each claim to ‘represent’ an equally broad
constituency?

Self-policing is not well developed with NGOs. kBesns most advanced for humanitarian NGOs,
which had to face criticism of their response te Rwandan genocide. They developed several
mechanisms of accountability: a code of condutii@anitarian charter, a set of technical standards,
and a ‘quasi-ombudsman’ called the Humanitarianofotability Project (HAP), a learning network
for sharing the lessons learnt form humanitariagratons, and other mechanistis.

Specific guidance for NGO-accountability can bengatd from the influential ECOSOC resolution of
199614 and from the more recent principles and ruleshef €ouncil of Europ&® The ECOSOC
states as one principle to be applied in the astabkent of consultative relations that the acceetit
NGOs shall have ‘a representative structure andgsssappropriate mechanisms of accountability to
its members, who shall exercise effective contrarats policies and actions through the exercise o
voting rights or other appropriate democratic aadgparent decision-making processeé&sin reality,
however, many NGOs are accredited which do noticortd this principle.

The Council of Europe’s principles state that NGS€Buctures for management and decision-making
should be sensitive to the different interests @mbers, users, beneficiaries, boards, supervisory
authorities, staff and founder$”. The Principles also contain provisions on ‘tramepay and
accountability’, which hold that NGOs should getligrhave their accounts audited by an institution
or person independent of their managem&ftAccording to the explanatory report to those
fundamental principles, it is ‘good practice’ tdostit an annual report on accounts and activifies.
However, many formal accountability requirement®ate additional costs for NGOs, which
disproportionately burden NGOs from the global bodthis fact is all the more important as the

100
101
102
103

Cf. Cardoso Report (above note 67), para. 25.

Kovach, Nelligan and BuralRower without Accountabilityat 33.

Krut, Globalization and Civil Sociepat 25.

Further references in Slim, ‘By what Authority?’.

104 UN ECOSOC 1996Consultative Relationshi@bove note 53).

105 CoE, Fundamental Principles on the Status of Non-govemateOrganisations in Europe and Explanatory
Memorandun{November 2002).

106 UN ECOSOC 1996ConsultativeRelationship (above note 53ra. 12.

107 CoE 2002Fundamental Principlegabove note 58), para. 46.

108 Ibid., paras 60-65.

109 CoE 2002Fundamental Principles, Explanatory Memorand(abhove note 58), paras. 66-68.

56¢€



In Anne Peters, Lucy Kdchlin, Till Férster, and @ag~enner (eds.), Non-State Actors as Standard
Setters, Cambridge University Press 2009 (forthagini

underrepresentation of the southern NGOs is cuyrene of the main legitimacy problems of NGO-
involvement in global governance. So here the difiefactors of legitimacy must be balanced.

5.7 Specific accountability problems of TNCs

As already mentioned, firms now generally assumfimaited) accountability vis-a-vis external
stakeholders. This extension of the accountabflityim is justified, because firms have become
political actors. In times of liberalization andvatization, they often perform functions which kav
previously been considered as ‘public’. Their basgactivity touches upon the interests and rights
not only of employees, but also of consumers, &@yeps, contractors, and of other groups affected by
business operations. However, the extension sefaains an abstract matter of principle. The peecis
degree and form of accountability vis-a-vis thoseader groups of stakeholders depends entirely on
the national laws and practices, and varies frompamy to company. Global accountability standards
in this regard are only istatu nascendiThus, the OECD Principles of Corporate Governaf@004

ask for ‘disclosure and transparenéy They also mention stakeholders (without definingn), and
notably employee participation, but refer back lte tlaws and practices of corporate governance
systems®!!

So the main accountability mechanism for industoynes down to the threat of governmental
regulation. Problems therefore rather result frodack of governmental regulation than from the
irresponsibility of TNC$1? This is serious with regard to those global TN@srating in weak or
failing states. It also creates an accountabiligficit for those companies which operate
transnationally and which can therefore relativedgily escape national regulation.

Due to the weaker legal accountability of firmsiggton the global level, market and reputational
accountability becomes all the more important. Beutational accountability seems to hold well
mainly for firms which depend on brand name proslutitis doubtful whether consumption choices
really function as ‘purchase votes’ and effectimadion. A limiting factor is that the people whe a
most directly negatively affected by the activitedsa TNC are often not the same people who are abl
to exert their consumer power. Moreover, boyco#tguire considerable consumer awareness and
presuppose a real choice of produgéts.

Business has, in collaboration with internationajamisations and NGOs, made important progress
towards accountability through self-policing. Faistance, the Global Reporting Initiative (GRI),
founded in 1997, is a multistakeholder initiativéhigh seeks to provide a framework, i.e. the
‘Sustainability Reporting Guidelines’ for sustaindy reporting, which that can be used by business
any size, sector, or locatidtf. At the World Economic Forum of 2003, representgivf the most
important global TNCs adopted a Framework for Actin which they called on business leaders to
‘develop a graduated program for external reportity

Also, the Global Compaét? initially conceived by UN Secretary General agarhing platform for
global business, has matured into a rudimentarglagebility regime for TNC$!’ Since 2003, firms
participating in the Global Compact are expectediémonstrate their commitment to the Global
Compact by ‘Communications on Progress’ in whiclk tlutcomes are measured using as much as
possible indicators such as the GRI guidelii&A. more formalised complaint procedure for handling
complaints on ‘systematic or egregious abuse ofGlibal Compact’'s overall aims and principles’

110 OECD 2004,0ECD Principles of Corporate Governancirinciple V. See in scholarship on transparencg a

disclosure as a crucial strategy to enhance TNCuatability Backer, ‘From Moral Obligation to Interti@nal
Law'.

OECD Principles(above note 110), Principle IV with annotatiord@t

Haufler,A Public Role119.

Kovach, Nelligan and BuralRower without Accountability25-16.

http://www.globalreporting.org. See also the ICC’ssBuess Charter for Sustainable Development'.

World Economic Forum, Global Corporate CitizenshipeTLeadership Challenge for CDEOs and Boards (2003),
Part 1l: A Framework for Action, Principle 4 (Trgrerency).

http://www.globalcompact.org.

Nowrot, ‘The New Governance Structure’.

UN GC, Policy for ‘Communications on Progresss of 13 March 2008.
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was introduced in 2008° Another example are the ‘Equator Principles’, maficial industry
benchmark for determining, assessing and managigalsand environmental risk in project
financing, adopted by financial institutions in B0@ne of the principles concerns consultation and
dialogue. The banks that have committed themsetvéise Equator principles pledge not to provide
loans to projects where the borrower, the respedjevernment, has not ‘consulted with affected
communities in a structured and culturally appraigrivay’ 12°

Specific accountability issues may arise for puplivate partnerships. Dan Assaf (Chapter 3) argues
that public-private partnerships in the protectasrcritical information infrastructure (CIl) serisly
lack accountability. Accountability is, accordirgAssaf, directly related to the degree of simijaof
objectives and goals among the partners in a PBReYEr, in the Cll sector, the objectives typically
diverge because of certain underlying charactessif that sector. Because most of the CII is elytir
owned by the private sector (telecommunicationecyiechnology, etc.), the principal objective for
the public sector to enter into a PPP with thegiasector is to obtain and share information with
owners of the CII, information which it could otlese not lay its hands on. However, sharing
information with the public sector and, especialljth other private partners in the PPP may often
involve revealing critical trade secrets and ofpevileged company information. Consequently, the
private sector shies away from this particular otoye of the PPP arrangement and its interests are
thus directly opposite to those of the public sed@tothis particular PPP. Even legal measures to
encourage the private sector to share more infaomgby excluding information shared in the ClI
PPPs from the Freedom of Information Act in the did)not resolve this problem.

To conclude this section, the accountability of 13tete actors in standard-setting is problematic no
only on a technical level, but raises deep questadrthe proper structure of global governance.

6. The public and the private

The distinction of public and private and the waywhthis dichotomy is linked to the state has
informed Western political practice since antiquilly has also been a key issue for the academic
analysis of society, politics and law. But what thentributions to this book show is that it is
increasingly difficult to assign actors to eithedes — except when one reduces their respective
positions exclusively to their official institutiahaffiliations. In ongoing practices of standasadtig,
though, one may easily rely on false assumptiomné looks exclusively at institutional affinities.
The findings thus question the grand dichotomiest tstand behind the state versus non-state
distinction, in particular the public — private ie. What we witness is that there are more and&emor
actors whose agendas are neither determined bicpdyl by private ties and obligations; they follow
mixed agendas. This is sometimes and very broatip@ed to the growing interconnectedness of
actors in a globalizing world where processes afdard-setting are no longer dominated by states
and their agencie'$!

119 See the 'Note on Integrity Measures’ of 29 June52@espite apparent quasi-judicial features of chmplaint

mechanism (e.g. the complaint will be forwardedthe participating company concerned, requestingtemwri
comments), the Global Compact Office stresses thatli not involve itself in any way in claims d legal nature’.
The office may, in its sole discretion, offer gooffices, ask the regional office to assist with theolution of the
complaint, refer the complaint to one of the UNite&ad guarding the Global Compact principles, aeserves the
right to remove the incriminated company from tis¢ 6f participants in the Global Compact. (Attacming to the
report by the Global Compact Office ‘The Global CoctfsaNext Phase’ of 8 Sept. 2005, part 4).

Equator Principles Principle 5: ‘Consultation and Disclosure’. Theingiple also states that for projects with
significant adverse impact on affected communitteaf consultation must ‘ensure their free, priod anformed
consultation and facilitate their informed partatijon, as a means to establish, to the satisfactidghe [borrowing
financial institution], whether a project has beadequately incorporated affected communities’ comxé
http://www.equator-principles.com.

A theorist who argues that processes of globatiatiill inevitably lead to such a new political erdis Martin
Albrow (Albrow, The Global Aggin particular Chapter 8).
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6.1 Is public versus private an appropriate desivip category?

Most of the case-studies in this book have confifiee hypothesis that fundamental transformations
in global governance have enhanced the significasfcéhe private sphere in the creation and
enforcement of standards which regulate behavioundre than one stat® They also make clear
that standard-setting is no longer organized althrgg lines of state versus non-state actors. The
formation of standards and norms takes place irergshwhere the state and its institutions and
representatives are dominant, but there are materame spheres where other actors dominate. This
is obvious when one looks at countries and regautside the Western world, as the examples from
Africa in this book show. Dieter Neubert (Chaptgid2scribes how new social actors emerged in the
colonial and post-colonial history of the continesad he analyses their growing significance in the
negotiation of standards. In particular the manterimtional, national and local NGOs have an
influence on such processes that can hardly beestiarated. This shift in processes of standard-
setting is a general tendency that might be lesgab in highly developed Western democracies but
nonetheless points at a worldwide change in howeBes maintain a social and normative order and
how they relate to other societies and to inteomati institutions such as the UN and its bodies.

From a general conceptual point of view, this beathapters all point at a similar set of questions:
What is the future of standard-setting, if publistitutions and in particular the state will nodgen be

the dominant actors in the making of standards?, Aimtn a more theoretical point of view: Is the
usual distinction between public and private atdleful as an analytic category when the actors
participating in processes of standard-setting alonmaintain that distinction? The dichotomy might
well be misleading if one looks, for instance, atvhEva Kocher (Chapter 15) and Egle Svilpaite
(Chapter 16) describe and analyze the relationrnfate business to the public sector as highly
ambivalent, expecting regulation from the state amdultaneously distrusting it because of its
apparent difficulties to cope with local practicksaddition, many ‘private’ actors such as theadty
mentioned NGOs and at times even companies claamthiey act more in the ‘public’ interest than
the state. The state, however, is sometimes sdigegrivate stakeholders and represents their
particular interest¥® Many African countries could serve as an illustratof such a privatization of
the state, and Myanmar, where the state has bettmnimoty of the military, would also be a case in
point.

This debate is informed by inherent, but often biddnderstandings of public and private as a basic
dichotomy in Western thought. For the purpose afiogquiries, we will reduce the many existing and
often competing notions of the ‘public’ and theiV@ate’ to only two models. Model | is based on the
assumption that the state as a centralized, undfietipotent institution represents the public &ger
and thus is the only sphere that can legitimatkliyrcto be a public actor. This model in the endgo
back to the early modern notion of sovereignty, ietthe ‘public’ power of a (more or less) legitimat
institution rules over ‘private’ individuals andsagiations. This understanding of public and pgavat
also at the root of the modern notion of the statalready implicitly conceived in the Peace Tesati
of Westphalia from 1648. Private actors are thus@brs — be they corporate or individual — that d
not engage in such processes of standard-settingebalf of the state as the only possible public
institution. All other institutions, for instance@0s, by definition remain private institutions that
cannot and do not pursue public interests. Thisrstdnding also informs our modern conception of
state administration as public and the market eyras private.

Model 1l, the other model, is based on the accéi#giio ongoing processes of societal self-
determination and thereby to processes of starskdtiohg. This model assumes that it is the right of
all competent members of society to participateitigens in such processes. Societal (includinglleg
norms and standards are thus the outcome of jpatiicy engagement that is both independent of the
state and of the private as opposite to the stdue.public realm in this sense is embedded in @mnoth
sphere — the public sphere where the state is tan among others that then would belong to civil
society. The public sphere is thus distinct from $iate, and precisely because of its independence
guarantees the accessibility to processes of stausgdting. It is only with such an understandirig o
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See CutlerPrivate Power and Global Authorityat 1 for commercial law.

A well known metaphor for the privatisation of tbate is ‘the politics of the belly’, coined by dearancgois Bayart
is his landmark publication ‘The State in AfricaBdyart, The State in Africa Another metaphor is the
‘criminalization of the state’ as analyzed by Bayartl others (Bayart, Ellis and Hibothe Criminalizatioi.
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the public that some actors, as for instance iateynal human rights NGOs, can claim to act on
behalf of the public interest.

Both models embrace different notions of the pmditicommunity. While in model |, the state is the
dominant if not the only political community, modetakes it that a political community grows ot o

a participatory process and has no clear cut baiggddVhile in the first model, standards are mainl
set by legitimate representatives within the reafnthe state, the second adopts another much more
fluent view. Social norms and standards are negotiand at times sanctioned in the public sphere.
There is another difference between the two modé&lse first, sovereignty-focused model
distinguishes unambiguously between the rulerstaaduled, while the second model sees processes
of societal self-determination, including politiccision making and the setting of social nornd an
standards, much more as open to anyone who wasetsgge in what can be called political action.
There is no clear cut distinction between those whe and those who are ruled, as both can and
sometimes have to adopt varying positions in sudcgsses. However, the chances of participatory
engagement are almost always unevenly distributedng the possible actors — which does not
necessarily mean that the state again comes imeagominant actor. It depends on the situation that
frames the actions and may lead to novel practafesegotiating norms and standards, as the
contribution of Michael Miklaucic (Chapter 7) shawidhere are situations where the state re-emerges
as the dominant actor in processes of standarndgetthile it may remain marginal in other situaiso

— in particular when other, non-state actors hanevegm to be more efficient. Steven Wheatley
(Chapter 8) illustrates this in his analysis ofrapées from history and today’s globalizing world.

The question that arises from this discussion &zethe situations in which norms and standards are
usually debated and generated changed? And howoamldat degree has this affected the chances of
state and non-state actors to engage in such gex®3 o answer these questions, one needs to look
closer at where the actors have their social backgt and from where they claim their legitimacy. In
Chapter 17, Ulrike Wanitzek analyses how local,iomsl and international standards of child
fosterage interact. What is striking in this comtiexhat local norms of kinship relations direathate

to practices that are, on one hand, subject toaggas by the national laws of Tanzania and, @n th
other hand, by that of other nations. The linkfierothe migration of kin to distant, mostly Eurape
countries. What has changed is the degree of @lééedness or, as theorists of globalization tend t
put it, the ‘flows’ that link actors with differemormative backgrounds. It raises the awarenesthéor
specificities of one’s own society and thus leaas ia highly ambivalent situation: The more the
actors know about others’ standards, the more lbleepme aware of their own — and, in situations of
guestioned identity, stick to them. This interpt#fylocal, regional, and global levels has been &&'m
as ‘glocalisation’ by Roland Robertson and laterrbgny other theorists of globalisatiti.The
growing interrelatedness of actors at local, regjioand global levels is, however, not a new
phenomenon, and its conceptualization as glocalisaan hardly claim to be highly original. Buist
useful since most of us still think in terms offdient spatial levels of societal integration.

Ulrike Wanitzek’'s example has immediate relevarmdridividual actors. But as a conceptual pattern
that leads empirical enquiries, the oppositionaufal versus global is as slippery as public versus
private. The question where to situate an acternore on the global or more on the local sidd, wi
always remain a question of how to weigh backgroumehns and ends. Is it safe to say that a NGO is
local because it only operates in a particular icitgg particular country when it refers to interoaal
standards of human rights or when its funds corom felsewhere? Again, the distinction of local
versus global is based on a preconception of hdarsacelate to a specific background, to each other
and how this affects the processes of negotiatiGo@al norms and standards.

If one takes a spatial differentiation of social darultural affiliation as an appropriate
conceptualization of today’s world, it would beraism to claim that situations in which norms and
standards are produced and shaped have changeck-ttstre simply is more need for regulation. But
the growing significance of non-state actors inhspimocesses is only indirectly linked to processes
globalisation. It is more linked to the fact thhetgrowing interconnectedness brings more actors
together that have a different understanding oflipudnd private. The different understandings of
public and private become more apparent in prosesitglobalisation, but they are not caused by it.
This takes us back to the former argument. Theribyiof the public and the private, as it is often

124 RobertsonGlobalization 173 et seq.
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called, is a challenge to our theoretical concdjzaizon of processes of standard-setting and hew w
translate it into empirical enquiry.

6.2 Why do we continue to use the distinction bfipwersus private?

If the distinction of public and private is alreadynceptually blurred, the more it is when it cortes
analysis of real situations on the ground. Letagklat one such situation. Many NGOs arguing for
‘universal human rights’ standards aim at the impatation and respect of these human rights in a
particular place belonging to a particular counsgty in some outlying province in a state that is
hardly capable of controlling this place and thajogs only limited legitimacy among its own
population out there. First, violations of humaghts may be committed by the state and its
administration, even if the state’s administrati®isintegrating rapidly. But frequently, they aleo
committed by private actors, although these arefaahally bound by human rights conventions
which directly bind only the contracting statesatidition, TNCs based outside this particular cgunt
may also play an important part since they arehike replace the state’s fading monopoly of
violence by private military companies that theyiagmay hire locally or somewhere else (Lindsey
Cameron (Chapter 5)). The situation is becomingeasingly complex with the number of actors
present in the place.

At first sight and according to model I, the int&tional NGOs would be private actors because they
are clearly and overtly acting against the statshizh the province belongs if they monitor viotats

that are committed by the local administration. Hukministration would then be the public arena
where such violations should be persecuted — évihie judiciary system is not working properly. Of
course, the NGOs will then argue that the stat@igicountry does not represent the public intesiest
all because it has been appropriated by a smalpawiteged group of people who privatized the stat
and who have no legitimacy to talk for the popwiatiThey would thus base their argument on the
second model of the public sphere. The understgnafirwho is a private and a public actor differs
enormously.

However, one might argue that at least the undsisig of who is a state and who is a non-stateracto
will be coherent and easy to cope with. But agiia,situation may soon look much more complicated
than at first sight. The state in whose provinae \folations take place may see the activitieshef t
NGOs as an outsider’'s intervention and may redefiree NGOs’ presence in terms of foreign
domination — one that is in the end guided by ttierest of another state, the US for instanceuket
then assume that TNCs (which are ‘private’ actormodel 1) have agreed on human right standards
under the umbrella of binding international legatms and let us assume too, that these companies
actually try to respect such standards. They wtuld implement public standards — though as private
actors. If then the local administration is stiles as the extension of a privatized state — aateigh
mainly based on neo-patrimonial reciprocal obligragi between individuals within formally public
institutions, it leads to a complete blurring ofatlis private and public and who is a state andra n
state actor. Simultaneously, one could claim thahynof these non-state actors are also indebted to
the public sphere, i.e. to the discussions andtdslthat shape the understanding of how a society
should cope with its own future. In the end, beeaokthe state as one of the primary spheres of
political practice, the NGOs are also related t® state — or more precisely to several states. The
interaction between TNCs and NGOs could also sasvan example: The NGOs may be based in a
certain country but oblige the company to subsciibine human right standards that these particular
NGOs try to implement worldwide. Even if, say, tR&Os are not present in the country where the
company operates, it would thus have an impactpbbc actor — through a private company.

One may argue that this blurring is more a con@ptuan a practical problem, but what is more
important is that the distinction shifts as theoegtapply it to a specific situation. In the eridzauld

be argued that all actors in such a field are nooress ‘private’ and thus non-state actors sihee i
virtually impossible to draw a clear line betwedne tstate and the private interests that its
representatives may pursue. Again, the best knotamples come from Africa, where the state was
sometimes privatized by politicians as a sourcerofate rents: ‘Public’ officials were acting on
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private agendas, thus turning the state into acshad other interest¥® In cases such as Mobutu’s
Zaire, the state and its institutions became a méarprivate economic and often illicit enterpas®

As a system, the shadow state was often imposeambliticians together with other non-state actors.
Shadow states often maintain an official systeng@fernance, law and ‘public’ institutions as a
facade hiding the other, private agenda of those ark in power. Though states as the former Zaire
and Sierra Leone seem to be extreme cases, thentdad are more widespread than Western scholars
usually assume.

But the challenge lies elsewhere, because thema@By leads into multifaceted arguments about how
to analyze and judge the complex settings of siatk statehood that led to the formulation of the
concept. First, one needs to keep in mind thatfi@xternal actors labeled as ‘private’ accordiog
model | are necessarily companies that have agbtfarward profit making agenda. Many of them
could be NGOs and international networks that geelktroduce and maintain certain standards of,
say, education and public health They are ‘public’ actors according to model Il amiten follow
agendas that they have discussed at the interahtesrel with other NGOs and with other states, and
it is not rare that they coordinate their actiamg&igiven country. Such networks actually may modif
the ways a shadow state provides access to ittotgrand how it governs its resources, for instanc
by environmental standards demanded by the nomthul@&neously, the very same networks may
undermine the ability of such states to enforcér thn policies, be they hidden private agendas or
not.

The point is that the same mode of interaction betwthe state and non-state actors can be
conceptualized and evaluated according to differepposing moral norms. If the influence comes
from NGOs and other actors that follow internatiostandards and agreements, we tend to see their
influence as benevolent, coming from what we wdhkh call ‘global civil society?® — otherwise, we
would perhaps talk of an erosion of statehood amall§ conclude that the process has lead to the
formation of a shadow state. In other words: Thalwation is normative. It is again a judgment
according to our Western understanding of statestaigthood, describing other states as deficient if
they are not adopting the same institutions, proees] goals and moral norms as ours.

This apparent contradiction is informed by the twodels outlined above and by the identification of
the state with the public. Obviously, this dichotjoleads us into conceptual difficulties. So whyerth

do we still think in terms of public versus privaiad state versus non-state? We believe the answer
lies first in the moral normativity of what we hawe far called the public sphere and in the
undifferentiated character of the dichotomy itself.

The short answer to the first point is what antbfogists call ‘culture’. We are living a culture of
legitimate domination, i.e. we assume that a palgircunderstanding of legitimate domination is dali
for us and other actors and we expect such atsttrden our co-citizens and, more generally, from al
contemporaries. And by doing so, many anthropotegmould add, we are taking for granted what
actually is a precarious achievement. We who agd ts the idea that the state is or at least shwaild
the privileged sphere where we, as citizens, mak@sobns that are meant to apply equally to
everyone in the society will maintain a normativelerstanding of the state as long as it can claim
legitimacy through, among other things, the reprdéon of the will of the majority. If one looks a
societyper se it does not matter much if the theory of theestatbased on the notion of contract or on
the supremacy of the state as an institution ag &mnit can successfully claim legitimacy. We edten
our understanding to other states unless we haweéiraming evidence that these other states do not

125 The concept of the shadow state was first introdumeWilliam Reno in his seminal work on ‘Corruptiand State

Politics in Sierra Leone(Reno,Corruption and State Politi}s Though developed with regard to West Africa, the
concept also applies to many other regions, foraimse to many successor states of the former Sbki&n in
Central Asia and even to some southern parts of IB#e, among others, Wolchhe Shadow Stat®&eissinger and
Young (eds.)Beyond State Crisis?

See the more general introduction of Jean-Frargajgrt, Stephen Ellis and Béatrice Hibou to The Cralimmation

of the State in Africa (Bayart, Ellis and Hibolhe Criminalization in particular 18-31). On Mobutu’'s Zaire, see
Leslie, Zaire.

In Africa, education and public health are oftea tho sectors that need public standards moreahgrother sector
of governance. Compare Sutton and Arnove (e@#/)l, Society or Shadow Statef .

We are aware that the concept of civil society doessfit to all countries and states because itliespa shared
understanding of the public sphere among all gpetmg actors, which cannot be taken for grangsk with regard
to Africa Comaroff and ComaroffCivil Society and the Political ImaginatioWe will come back to this in a
moment.
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fulfill our own criteria of legitimacy and particgpion. All those are convictions that are deeplyted

in our culture.

But what does it mean then ‘to live a culture’dils understanding of state and non-state, of @ivat
and public simply rooted in culture? To some extesxgt learn this understanding and the moral norms
on which it is based when we are brought up. Bat sirgument does not suffice to explain the
continuity of such basic cultural convictions. Weuld acquire other convictions, which is precisely
what many human rights organizations hope for wtheg engage in a country. The other argument is
that, once a social order is established, it haalae of its own because it provides predictability
situations of uncertainty. But again, we would &gat this is not enough to explain the persigenc
of basic cultural convictions as the equation atestand public. There are other social and palitica
orders that would also provide predictability — ahd neo-patrimonial order of the shadow state in
Africa does so, too. There is a need for anothptagation — one that shows why it is useful fotas
maintain the distinction of state versus non-state.

6.3 Is it useful to maintain the distinction oftstaersus non-state actors?

There are certainly situations where the distimcti@tween state and non-state actors, regardless of
which model informs the distinction, is not of gréalp to understand how actors relate their prasti

to each other. In particular when the agendas amall sides, at the same and at times hidden
interests and goals, it does not matter much #dréiqular actor belongs to the state as an ingiitutr

if he is, in western normative terms, a non-stpitgjate actor. If, say, the actors all seek a damin
position in a security market — which is not unuswualer conditions of precarious statehood —, their
practices and interactions are often not signitigaaffected by their institutional background®in
such cases, it can be more useful to analyze tpkcitnunderstanding of the respective motives and
intentions of the actors from a purely emic persigeci.e. from their local point of view. This mek
sense because social reality is made up of agionsts of view, i.e. how they conceptualize anaithi
about the situation that they have to cope withe $lcurity standards that such actors may agree on
often only cover a limited space, and they also maiylast very long. In addition, they may remain
guestionable in the eyes of international actors wiay also be present in the area and who follow
their own, internationally recognized standardst Bare often than not, such local security stanslard
are the only reliable basis for further confli@risformation (see Till Forster (Chapter 12)).

Analyzing such processes of standard-setting mainlgven exclusively from the (local) actors’
points of view is a classical anthropological agmtm As all anthropological approaches, it tries to
avoid any normative understanding of what happenghe ground — which means that the analysis
does not introduce a state versus non-state dictyoiiothe actors do not think in such terms. Though
such an approach is certainly appropriate for bessearch, and we would insist that it is actually
needed for such a purpose, it also has its limits.

First, there is the methodological question to wiegree a non-local scholar — and in particular a
scholar who, as almost all scholars, has gone gfr@uWestern type of education —, will be able to
transcend his own conceptualizations of state germn-state, of public versus private and other,
related dichotomies. The answer that anthropolagg for this question is clear and brief: no. Any
scholarly analysis has to take the understandirntpetcholar and also that of the audience that the
address into accout® The latter are, so to say, the concepts into wiiiehanalysis has to translate
the local understandings of such processes of atdrgtting. In other words, it would not help very
much to know about local concepts as long as wadatarelate them to our own understandings of
such phenomena.

Beside this epistemological argument, there isteratrgument that is perhaps more important in the
context of this book: it is about the presencetafehiood in areas and social spaces where the asate
an institution, is more or less absent. To undedstais apparently paradox situation, we have ta go

129 William Reno has provided more than one accounuohssituations in his book on ‘Warlord Politics afftican

States’ (Reno, Warlord Politicg. On the concept of security markets and its egoacsignificance see Mehler,
‘Oligopolies of Violence'.

This was the major topic of the so-called ‘WritiGulture Debate’ in the 1980s. See Clifford and Mareds.),
Writing Culture
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bit into the theory of state and statehood. Sintenias Hobbes published his Leviathan in 1651, it is
often claimed that a monopoly of force is a net¢gdsir any social order because of the violent reatu
of man. But more so since Max Weber held his imftigé lecture at Munich University in the winter
of 1918/19, immediately after the end of World Wathe modern, definition of the state as ‘...a
human community that (successfully) claims the npahp of the legitimate use of physical force
within a given territory®®! has become the standard understanding of theisttite social sciences.

If an institution that claims to be a state does fdfill this one condition, we assume that it has
ceased to be a state. Or we would rate stateatas stlong this line, i.e. how successfully theyjnala
monopoly of force within their territorié$? Though it incorporated other factors, too, theatelof
weak and failed states still privileges this aspBeicause of the lack of a monopoly of force, it is
argued, a failed state is no longer able to perfoasic functions such as education, security, publi
health, or governancé® Hence, such states are seen as deficient withdégahe modern state as we
know and experience it from day to day.

However, if we focus more on the process of then&dion of the state and on its flipside, the
disintegration of the state, than on the conclusivcome, we would have to look more deeply into
how people interact to shape that entity of theestes an institution of society. This perspective
introduces another understanding of state andhstatk one that differentiates, as Joel Migdal has
written, between ‘(1) the image of a coherent, mlig organization in a territory .., and (2) the
actual practices of its multiple parté*Migdal explicitly speaks of an ‘image’ of the stas central
organisation. He does so because an image prositdestegrated character to what it depicts — or
more precisely, to what it pretends to depict.his tase, Migdal writes, building on Edward Shis,

is persuasive because it invites the actors tdhseetate not as an amalgam of numerous instittion
and practices but as an integrated, powerful aathgps more important than anything else, as an
autonomous entit}?® It means that actors may still have this imagemimd when they act in
precarious situations and even if they act in widngg contradict this image, as we will show later.
Images are simultaneously figures of thought amesentation. In addition, images may serve as
residues of habitual memories because they maiataertain constellation that helps the actors to
reconstruct former experience8In other words: Even if the state as an institui®no longer what
we, in our normative understanding, expect it todbatehood may still exist. It is bound to prasgic
that the actors often still engage in, though there institution that would force them to do so.

If we adopt this differentiation between the statean imagined institution and statehood as the
reinforcing and sometimes also contradictory pcastithat shape this institution, we still maintdie
factual normativity of the state but also acknowkdhe agency of non-state actors. It is this
interaction that we need to address more deeply.

131 ‘Staat ist diejenige menschliche Gemeinschaft, helinnerhalb eines bestimmten Gebietes ... Eamopol

legitimer physischer Gewaltsamkéit sich (mit Erfolg) beansprucht.” Weber, ‘Pdlithls Beruf’, 506 (english transl.
Gerth and Wright MillsfFrom Max Weber78). See for the concept of state in internatidma the Montevideo
Convention on the Rights and Duties of States of @6enber 1933, 165 LNTS 25, Art. 1: ‘The state pergon of
international law should possess the following figaltions: a ) a permanent population; b ) a dadinerritory; ¢ )
government; and d) capacity to enter into relatioith the other states.’ In scholarship CrawfoFtie Creation of
Stateqstatehood requiring a defined territory, permamapulation, and effective government).

A well known example is the Failed States Inderstfpublished by Foreign Policy in 2005. See afsodritique by
Peter Riedlberger, ‘Gescheiterte Staaten oder giésrtkeStatistik?’ Accessible online Mitp://www.heise.de/

The critique of the failed state concept is neadyld as the concept itself. See for the originakcept Rotberg (ed.),
When States Failand for a recent discussion Chomskgijled StatesThe critique comes from several sides, see,
among others, Bgés and Jennings, “Failed States™&tate Failure™. They argue that the label fafled state’ is
mainly applied to states that seem to be a thoe¥fdstern interests while other states that sheiwndar weakness
in the execution of the monopoly of violence arglnailar prevalence of informal, neo-patrimonialstures are still
not classified as ‘failed’. For a similar assesshierm another perspective see Hill ‘Beyond the @2he

Migdal, State in Societyat 16.

Shils,Center and Periphery

The debate on images and memory is complex and-facéited. Of particular help with regard to theagimation of
the state as a societal institution is Paul Coonegi€onnertontHow Societies Remember
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6.4 Is there a conceptual alternative?

Many social scientists see the current debate ate sthd non-state actors as standard setters as a
conceptual challenge. Statehood may exist wherattte is no longer present, and state actors may
follow private agendas. But does this lead to agmmthovel formation of actors that does no longer
follow the lines of state versus non-state?

Of course, one may refrain from any conceptualimatind adopt a less theorized attitude by claiming
that a thorough description of the actors and ttesipective agendas would do, too. Such a des@ipti
approach is certainly needed as a reliable basisaafig further research, but it still calls for an
appropriate theory — at least in the sense oflaatéfe stance on our own, scholarly enquiry. lctfa
there are several theoretical attempts to cope tvélcomplexity of the present blurring of the stat
non-state divide. Probably one of the best knowhlasnah Arendt's distinction of the public, the
private, and the soci&l’ She argued that, while societies in the past cafftard to rely on a binary
distinction of public and private, today’s socistigave to acknowledge the rise of a third sphas, t

of the social. This third sphere, she argues, ispmsed of autonomous public spheres or domains (in
the plural), where actors may best express thditigad ideas and aims. One may link the post-
modern rise of the term ‘civil society’ to what Halh Arendt already analyzed decades eatrlier. The
more recent differentiation between an all embmacpublic sphere’ and distinct ‘publics’ can also
help to clarify this spectrum of interrelated astdf In this model, the public sphere is still the
overarching realm where all members of societyirariged to have their say on issues that will apply
to everyone in society. Ideally, this public sphareorporates the state which will then cast the
outcome of the debates on norms and standardsin&mpropriate legislation. Publics (in the plural)
on the other hand, also crystallize around sharttdsts and norms, but unlike the former, they do
not or cannot claim authority for the entire sogfé? Their basis is collective — that is also why they
are not fully private —, but they address questioinigmited relevance to the entire society. Howeve

in the process of standard-setting, their answerthése questions may later become valid for all
members of society, but then, they would need §s glarough the public sphere.

We believe that such a tripartite conceptualizatizay serve as an appropriate conceptual tool for
further investigations into the processes of stahdatting. It has the advantage of being overt to
empirical questions as, for instance: To what degire such publics open to new members? How do
they negotiate the norms that they share? How €y ithitroduce their norms into the public sphere?
On the other hand, it still acknowledges the noieaideas that, in Western history, are associated
with the state.

One remark, however, has to address the relatiprefhsuch publics to the state. It is clear that ou
shared understanding of how a state should beopdhe public’ is affected by ‘the publics’ andwwo
they engage in the processes of standard-settigthat also holds true the other way round: The
engagement of non-state actors in processes alastdusetting transforms them, too. The more they
relate to such processes, they more they will dgesti to them. It is not only the state that is
transforming itself through such processes, therotion-state actors also do so and will incre&ging
act like state actors.

6.5 Transnational law and global legal pluralism

In a legal perspective, the diagnosis that norestttndard-setting erodes the public-private-gipis
not only relate to the two distinct branches of ,laaamely public and private law, which are both
state-made law to a large extent. It also, and nmopertantly, points to the fact that private aaitno
longer only make contracts which bind the (privaaaities, but enact (or participate in the makifyjg o
general rules which potentially bind third actors.
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Arendt, The Human Conditigrin particular part Ill ‘Action’, and part IV ‘Th&ita Activa and the Modern Age'.
See mainly Wolfe, ‘Public and Private in Theory d&mactice’.

All kinds of voluntary associations such as selphgroups, social movements, unions, parties, imig
communities, but also ethnic, linguistic and otlggoups who base their identities on cultural défere may
constitute such publics.
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Especially technical standards, including the feiainstandards as treated in this book by PeteeHéag
(Chapter 13), are almost never either wholly publiavholly privatet*° The relevant standardization
bodies are sometimes public agencies, some arat@tirade associations, and most are something in-
between, locked together, and locked into the pugfihere, by cooperation agreements, contract,
membership in umbrella organisations, accreditativangements, and memoranda of understanding.
Even where public authorities set product standdhdsnselves, they have to rely on ‘private’
expertise. Conversely, even where standards are madrivate bodies, they protect health and safety
or other ‘public’ values?! Finally, these ‘private’ standards deploy an exely strong compliance
pull, which resembles ‘public’ authority and enfeability 142

The result of this intermingling is what we mighdlic‘transnational law’ This termwas coined
already in the 1950 by Philip Jessup ‘to includelalv which regulates actions or events that
transcend national frontiers. Both public and peviaternational law are included, as are othezsul
which do not wholly fit into such standard categst#*® Transnational law, as we understand it in
Jessup’s tradition, is not necessarily an ‘autonsshthird legal order ‘beyond’ domestic and public
international law, but is a mixture of private gmablic, of national and international, of hard awdt

law, whose hybridity, complexity, and irregularggems to be the adequate response to the regulatory
demands of our time.A theoretical framework to ai¢uand explain the possibility of transnational
law, and of ‘interlegality’, as Boaventura de SoSsmtos calls it}* is global legal pluralism. Legal
pluralism has been defined as a ‘a situation inctvttivo or more legal systems coexist in the same
social field.2*® This concept implies that law does not consistlgdh the coercive commands of a
sovereign power, but is constructed constantly ufinothe contest among various communities.
Pluralism thus accepts the existence of law withoetarchy, and presupposes legal relationships in
which competing normative claims or interpretatiare not ‘killed off'24¢ Applied to the global
sphere, legal pluralism assumes that the normsuated by international, transnational, and
epistemic communities are likewise ‘law’, becaussytinfluence both policy decisions and categories
of thought over timé?*’ In this perspective, non-state actors form sual-tjenerating communities’.
Gunter Teubner has explained this phenomenon esudt of globalization in the language of systems
theory as follows: The globalization of law has atesl ‘a multitude of decentred law-making
processes in various sectors of civil society, paelently of nation-states.” The new norms ‘claim
worldwide validity independently of the law of thation-states and in relative distance of the rafes
international public law. They have come into extisie not by formal acts of nation-states but by
strange paradoxical acts of self-validatiéfs.Crucially, globalization has broken the ‘hieraczii
frame of the national constitution which represettits historical unity of law and state’. The
difference between a highly globalized economy @eakly globalized politics has pressed for ‘the
emergence of a global law that has no legislatnanpolitical constitution and no politically ordere
hierarchy of norms which could keep the paradogeif-validation latent. This makes it necessary to
rethink the traditional doctrine of sources of laWhen the frame of rule hierarchy, with
constitutionally legitimated political legislaticat its top breaks under the pressures of globaizat
then the new frame which replaces it can only berhechical. It decentres political law-making,
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See on financial standards Augsbé&gchtssetzung zwischen Staat und Gesellschaft

SchepelThe Constitution of Private Governane 4.

See Rothel, ‘Lex mercatoria’, at 759, on technitahdards within the EU.

JessupTransnational Lawat 2. See in recent scholarship Tietje and Nawkat/ing Conceptual Ghosts of the Past
to Rest’. The authors highlight four structural tees of transnational (economic) law: deterritazegtion of
regulation, vanishing distinction between legalinding ‘hard’ norms and rules that are in the $tsense non-
legally binding, expansion of actors, and bottormopm formation.

De Sousa Santos defines ‘interlegality’ as ‘theeiigéction of different legal orders’. ‘Interleggliis the
phenomenological counterpart of legal pluralisnd ankey concept in a postmodern conception of |®e.'Sousa
Santos,Toward a New Common Senae473.

Merry, ‘Legal Pluralism’, at 870. See also GriffittWhat is Legal Pluralism’, at 2, defining legalralism as ‘that
state of affairs, for any social field, in whichHa&iour pursuant to more than one legal order accur

Berman, ‘A Pluralist Approach’, at 304.

Y Ibid., at 327.

148 Teubner (ed.)Global Law without a Stafet xiii.
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moves it away from its privileged place at the tpthe norm-hierarchy and puts it on an equal
footing with other types of social law-making?

Global legal pluralism implies that a single pubkorld order is not only not feasible, but not even
desirable. The problem is of course that such eafim, and the broad concept of ‘law’ going with i
does not provide a yardstick for determining whiciim should prevail in the event of conflicts. And
it does not answer the question who should debielset conflicts.

7. Agenda for future research

Our research on non-state standard-setting hasdraidost of follow-up questions of legal doctrine
and policy. For instance: Do or should non-sta@drd setters enjoy international legal persortalit

Is their emerging right to participation in law-foation a functional equivalent to legal personality
What are the precise legal implications of the staie actors legitimate expectation to have a &/oic

in the standard-setting processes? Is there a fgathdebligation for governments to duly take into
account the input of NGOs? Are NGOs entitled tcaaswer? And what consequences can we draw
for the structuring the consultation process imd#ad-setting? Which institutions should channel
notably NGO-involvement in global standard-settiagd what should be the role of the United
Nations or other international organisations int tleggard? How can the accreditation procedures be
depolitized?

Another set of legal questions relates to delegati® the delegation of standard-setting authddty
non-state actors permissible? How tight would gowemtal control have to be in order to speak
meaningfully of delegated, as opposed to autonoprsiasdard-setting? How far may such delegation
go? Maybe only implementing or coordinating regolat but not fully novel rule making can be
delegated. Ultimately, non-state standard-settiges the theoretical question of the nature aed th
functions of law in a differentiated and novel stal context>

On the empirical research agenda, equally interggjuestions have emerged. On the one hand, it
could be investigated under which conditions natesstandards are really pacemakers for subsequent
‘hard’ law. On the other hand, if the normative eoitments of communities matter more than the
formal status of these commitments, then empiritatly is needed whether these statements are
treated as binding in actual practice and by whkdmAs Till Forster’s contribution (Chapter 12) shows
maybe most poignantly, the deeper understandin@poo¥ the social recognition of standards is
generated goes far beyond a neat typology of sswfcauthority. Especially in societies of precaso

or contested statehood — arguably large partseointiernational community — the authority of priavat

as well as public standards is informed by a webuiture and trust. Here, it is not merely the abci
desirability of regulation that influences the rgoition and acceptance of such standards. Equally
pertinently, social practices are shaped by theudcenvironment (levels of poverty, insecurity,
vulnerability, violence, etc) and hence the pradtrelevance of standards. However, these processes
are more often than not highly contextualised mymacesses; far richer empirical studies are needed
to draw generalisable conclusions on the condititret shape the normative commitment of
communities. This is a question of high empiricalidity, in that factors informing such recognition
need to be pinpointed on all levels: the conditiam®rming the recognition of standards on an
international level right down to the local levak well as the conditions which allow relevant loca
standards to percolate up to the national level.

A further empirical question is whether the plwation of standard-setting actors and processes is
continuing, or whether it has most recently stattedevert, as Peter Hagel's Chapter 13 suggests.
Indeed, the question of reversibility has been esklrd at an early stage in the literature on @rivat
standard-setting, discussing the conditions undgctwthe reversibility of specific types of private
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Ibid., at xiii-xiv.
See for an excellent doctrinal analysis in thetexinof German law Bachman&Grundlagen ziviler
Regelsetzung.

151 See in this sense also Berman, ‘A Pluralist Apprhat823.
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authority is likely’®® Given that the pluralisation of actors as well standards is shaped by
globalisation processes and hence mirrors all dimplexities, disjunctures and contradictions, the
question of reversibility still provides a rich agka for future research. Saliently, it is contgxfic
whether this reversibility fosters or threatensiaoarder and democratic accountability.

Another question arising from the contributionghis book is to what degree the internationalizatio
of processes of standard-setting and the stantlzatithey generate contributes to the emergenee of
novel societal sphere that cross-cuts existingesiesi. Social scientists over the past two dechdes
sought to understand how individuals link to eatttepacross national borders. Another question that
arose from such studies is how individual actodateeto groups that cut across frontiers, both
geographical and social. Participation in such gsomeans at least partially to subscribe to their
social norms and standards — regardless of whitbgrare constituted by the ongoing interaction of
the actors or if they already existed and are #dopted by one side or the other.

If one looks at the processes of standard-settiva@yempirical questions arise: One focuses ondhbe f
that the interaction as such brings actors frorfediht geographical and social origins together and
obliges them to respect the other’s viewpoint, thastering the emergence of shared norms and
standards. This process is often addressed inestutfi globalization. In a somewhat affirmative
attitude, it is often stated that such processeslaaracterized by the absence of a centre — dobons
everywhere in the world can participate in suchcpsses. At first sight, the observable facts seem t
confirm the assumption that they all have equabadjpities to participate and to articulate theimo
ideas. No one who participates in such processesgdwben be able to dominate the others to an
extent that would allow him to impose his own stmald on the others. On the other hand, it is also
obvious that such a conceptualization of the flofvgleas and the debates on their significancéhier
constitution of norms and standards ignores moiless the fact that there is often an uneven balanc
of power in global interactions, too. The empirigakstion thus can be stated very clearly: Under th
conditions of a globalising world, to what degredhie constitution of norms and standards subgect t
differences of power of the stakeholders? In otherds: To what extent can one side or the other
actually impose his own normative ideas on othatsthen declare that they are generally valid? This
is a question that suggests a deeper analysig qidiitical economy of processes of standard-gettin
The second question focuses more on the sociab$ipiecesses of standard-setting. In social theory
it is assumed that a certain repertoire of basaraptions, convictions and social norms is necgssar
to integrate individuals and groups into a sociétyhis is true — and there are good reasonsudohs
an assumption —, it is possible to argue that theenexistence of processes of standard-setting that
cross-cut local, national and international bouigdais in itself a major cause for the emergence of
what is often called a transnational social sphcéis perspective, agency is no longer on theratt
side. They are much more subject to the processtsate governed by structural forces. The latter
may remain invisible to the actors, but that doets mean that they do not exist. In the end, this
second strand of inquiry would address the quesfioagain under the conditions of a globalizing
world, such processes of standards setting arenmeft by social agency at all or if they follow a
systemic logic of economic forces.

A further pertinent empirical question is one addesl from different standpoints by Monica Blagescu
and Robert Lloyd (Chapter 10) on the one hand,Jartid Black (Chapter 9) on the other, namely the
guestion of how far accountability principles candeneralised across sectors and actors. Wheeeas th
former authors postulate the desirability and inldiwe democratic necessity of generalised standards
the latter points to the contradictory demands embktituencies that actors (in this case: regujator
bodies) can be faced with. In other words, a pmblghich is both undertheorised as well as
empirically open is whether formalised and operslised accountability mechanisms do indeed lead
to increased transparency and public inclusionwbether inversely the diverse constraints under
which such actors operate make the effectivenessgahisational responses far more intractable and
contingent. This is a tentative hypothesis which ttonclusions of Lucy Koechlin and Richard
Calland(Chapter 4) with regard to the EITI-process suppmrt which would deserve further scrutiny.
The blurring of licit and illicit standards and ext has been well documented in our contributions.
However, most of the examples and case studiessfoaueither clearly legal activities (such as
environmental regulation) or clearly illegal acties (such as conducted by rebels and insurgdnts).

For a systematic discussion see Hall and Biers{gkts.),The Emergence of Private AuthoriB13-217, in particular
Table 7 at 218.
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this context, an under-researched area is the pmemmn of illicit actors which are formally
legitimised through their recognition by relevatats bodies. Michael Miklaucic (Chapter 7) attempts
a typology of factors informing illicit actors, witthe explicit objective of a more nuanced
understanding of how to solicit their transformatfcom illicit actors to licit actors.

Other issues that need further exploration aredmelitions under which sources of legitimacy can be
shifted from the private to the public sphere anchared in a democratic and accountable space. This
research agenda extends from private internatginablards to standard-setting by illicit actors.

On a theoretical level, such processes raise gusstiith regard to state building and state foromati
Can the legitimacy of illicit actors be transformé&y ‘whitewashing’ them through political
acceptance and institutional inclusion? And whdeatf does this have on the credibility and
legitimacy of the state? And lastly, and for ourgmses perhaps most pertinently, which standamds ar
bolstered by this phenomenon — does it truly nésé&ahe illicit power of these private actors and
strengthen the territorial control of the state;i®mot the reverse more likely, namely the officia
anchoring of private illicit interests within thealm of the public sphere, which is hence subverted
both in terms of public authority as well as lagiéicy? We believe that only a thorough rethinking of
social and political analysis can answer this qaest

The processes of standard-setting examined inkbik point at a well known but nonetheless
lingering problem of social analysis, the interastiof micro and macro-perspectives. Some of the
actors are, as the findings clearly demonstrat&gat a very local level. Sometimes it is an ethn
group that does not count for more than a few pgroka country’s population, sometimes a quarter
of a city where local standards and social norressasstained by a limited number of actors. On the
other hand, there are states as the most imp@témis at the international level, and even tridpgl
actors such as the WTO. Many of these actors akedi through standard-setting processes, and it is
obvious that they may operate simultaneously atentiban one level. An NGO trying to implement
apparently universal standards of, say, accourtialil a certain state or region nonetheless has to
face the diverging local social nhorms on the groubhdhen may adopt a language, often a local
language — understood in a very wide sense ofdima + which the other actors in the place will
understand. But adopting another language may readopt their ideas too, implicitly tolerating
other standards. It appears to be a mere problgmolitical communication that has to be solved as
the case arises. Even if only perceived as an argiproblem of political communication, in the @hd
points at a structural predicament that arises amynrprocesses of standard-setting of our time, the
micro-macro dilemma.

Many of the actors thus have to cope with a probhgmch is also familiar to social scientists: The
interaction of the micro and macro level is poigtet an emergent social context created through the
already mentioned processes of globalisation. herotvords: The whole of the ongoing interactions
between the levels is more than the sum of indalidwmcounters of actors. Every actor, regardless of
state or non-state actor, needs to be understabe icontext of the networks and obligations inakihi

he is embedded, but that is not enough to addnesadvel social context that links the micro to the
macro level through the agency of the actors.

From our perspective, the methodological challecge be cast in two main questions: Can micro
level analysis contribute to the understanding atra processes of standard-setting and vice versa?
And what does this mean from a disciplinary pergpe® The disciplines present in this book all have
their methodological focuses which allow them tokdamore closely at one or the other level. They
also focus more on the types of actors which maynbes relevant to the level they are analysing.
These perspectives generate different methodologpiaoaches and make use of different methods.
Suffice it to compare Dieter Neubert's (ChapteaB)l Egle Svilpaite’s (Chapter 16) contributions to
realize how different the methodologies can be. iButhe end, we, as scholars, will be obliged to
bring these approaches together — or to develoanger of linked and integrated methodological
approaches that will allow us move to move our ust@ding of standard-setting beyond the
established dualism of macro versus micro. Of aguithere are attempts from the various
disciplines®® but there is not enough interdisciplinary discossbn how to integrate them to cope

153 In sociology, the work of Anthony Giddens andpirticular his theory of structuration is probabig

best known attempt to overcome the usual micro-mdmfurcation (GiddensThe Constitution of
Society. In political science, Heinz Eulau has arguedarintensive study of what he calls micro-macro
dilemmas (EulauMicro-Macro Dilemmak

57¢



In Anne Peters, Lucy Kdchlin, Till Férster, and @ag~enner (eds.), Non-State Actors as Standard
Setters, Cambridge University Press 2009 (forthagini

with the complexity of processes of standard-sgtimthe 21' century. So if there is one thing this
study demonstrates, it is the need for continuimgrdisciplinary dialogue and for new forms of
interdisciplinary research on standard-setting.
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