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Introduction

The workshop on Ititegrity and efficiency in sustainable public aaats’, chaired by Gabriella Racca
(University of Turin) and Christopher R. Yukins (@ge Washington University), was held within the
framework of the international research network BIRu Contracts in Legal Globalization” (PCLG,
www.public-contracts.ngt This network has been organizing collective aesle on issues and

developments related to public contracts since 2@9proceedings are held in English and French.

This workshop is the second one on the themlatefyrity and efficiency in sustainable public aats.
The aim of the Paris workshop is to continue tlseaech and discussions started in the workshomidh T
and to coordinate the forthcoming collective boak the issue of corruption in the field of public
procurement. Prof. Racca pointed out that the cidle of papers is still open and she invited all
participants to submit contributions or case-steidiig the 15 of March.

The first workshop was held in Turin in June 20IRis workshop was organized around the presentation
of the research overview (including research osfptiite general scope of a forthcoming collectivekpo

and of some key papers and main ideas relatectmghc of integrity in public contracts.

In order to connect both workshops and to providatiouity to the discussions, Gabriella Racca
highlighted the considerations made in Turin on tiéerent research networks on European
administrative law [lus Publicum Network Reviewww.ius-publicum.corji Research Network on EU

Administrative Law (Reneualwww.reneual.€)] or public contracts [Procurement Law Academic

Network (Planwww.planpublicprocurement.onj. She focused on to the need to pool and coatdithe

efforts across these networks to maximize the ooésoof legal research. Professor Racca also meudtion



the need to disseminate research through a closgecation with political institutions, especially the

European Union level.

Professor Racca recalled the Turin initiative tate a common blog for the study of the issuetebiity

in public contracts Http://integrityinpubliccontracts.blogspoy,itinviting all participants to the seminar

and all scholars otherwise interested to activehtribute to this blog and looks forward the corimecof

the blog to the website of the network.

Professor Yukins mentioned that there are diffegamerations in the research on public procurement
law: once the first step of description of the detilaw is completed, a second step can be taken
towards more international cooperation, buildingommparative and analytical perspectives. Then, the
lessons drawn for instance from the American and EU experiences can be shared. Such
communication goes beyond the law schools to enasmpractitioners and lawyers. Professor Yukins
also drew attention on the regulatory changes nayofhere is a risk indeed that in focusing research
issues related to regulatory changes, issues Witidgechanges are made are left in the shadowsewnhi
they remain problematic over time. lllustrations tbfs may well be off-set contracts as corruption

vehicles.
Presentation 1
Professor Gabriella Racca and Professor Robertallda®erin (Turin)

Professor Racca presented a summary of the Turiksivop. She emphasized the two sides of integrity i
public contracts: transparency and accountabiBhe explained that the collective book is expetdegb
deeper in the analysis of each of them. The carttabs will provide a critical appraisal of the twaes

of integrity: ie both with regard to the ‘vertical’ relationshipstiveen the Public Administration and the
bidders (corruption) and the ‘horizontal’ relatibiss amongst bidders (collusion or bid rigging).
Corruption and collusion represent a particuladpgerous source of waste of money and they camnot b
tolerated, particularly in time of economic crisi$ie collective book shall look at a set of instamnts to

prevent this waste and to increase the efficierfitfi@procurement system.

Moving on to more specific topics, and presentieg preliminary ideas for the development of one of
such instruments, Professor Racca firstly focusedhe reputation risk for the public and the prévat
actors involved in the regulation and daily praetid public contracts. She presented the preméteathy
illicit and especially corruptive practice wouldsdiedit its performer and cause the reprobatiothef

citizens. The aim would thus be to rebuild a sesfsshame as a consequence of the social stigma for



corrupt practices. Public officials have to belhit to the Nation, solely pursuing the public iest.
Professor Racca therefore suggested to concemuadizuption as a betrayal of the commitment that
public officials owe the State. Since the violatmfrithis duty of faithfulness represents a stragjgation

of the link between the public official and the t8tashe suggested that it should trigger a conse gunel
symmetric limitation of the rights conferred as tpaf this infringed link,ie as a reduction of the
consideration received in exchange for the dutigsdothe State. Those rights are basically connécted
the citizenship that such officials enjoy as membef the community (such as health or education

benefits).

Then, Prof. Racca focused on three main topicsth@ transparency of the procurement system, &) th

objectivity of the award procedure and (3) compat@nf contract execution to the awarding conditions

1) The notion of transparency seems different emElropean and in the American systems. She pointed
out some of the complex barriers to full transpayeespecially in Europe. Transparency, in the peam
regulation, still needs to be strengthened. Firsdl complete and easily accessible database system
which would enable every citizen to be aware oftladl information related to a specific contracstid
missing. Secondly, language diversity constitutegaificant barrier to a complete a really tranreal
transparency. The European procurement systemajgnieas different concerns rather the American one

and seems to be less radical in the pursuit ofparency.

2) Obijectivity in the procurement selection is ctyi connected to integrity. Objectivity might be
jeopardized when the award of the contract dependdiscretionary criteria. To that extent, the most
economically advantageous tender criterion mightliséorted: abuses seem easy to commit, especially
relating to the issue of highly discretionary ssofe.g. the esthetical qualities in works contdadtsthe

US, problems with the scores may happen sinceateysed only as guides and are open to interjmetat
Problems of accountability in this process mayearigansparency and objectivity may actually bénlyig
complex to achieve. Even more so, transparencytia@dnformation that transparency makes widely
available to market participants may even fostetodiions of competition — as it can create thetexin

for the market participants to collude.

As a connected, but separate matter, it was sugjéisat bidders’ past performance lacks a detengini
weight in the award procedure: it evaluated onlga asatter of technical and professional standiris &

a consequence of the sharp division between thadeaistics of the tenderers (as undertakings)tiaeid
tenders (as specific offers) that characterizeEtlm®pean procurement system as defined by the BJEU
case-law, which sets aside the selection of thddniffom the objective evaluation of the bid. ‘Awar



criteria’ relate only to the identification of threost economically advantageous tender. Consequalhtly
the evaluation regarding the experience, the qoalibn and the means of ensuring proper perforemanc
of the contract are related to the suitability loé tbidder and they don not have the status of ‘@war
criteria”.

3) Professor Racca finally highlighted a furtheskdem linked to the lack of transparency in cerzants

of the procurement cycle and, more specificallferafward of the contract-which enhancement woald b
key as an effective tool to ensure accountabilityerefore she underlined the strict integrity iroations
related to the correct performance of the contraatincorrect execution involves the problem of goe
called ‘perfect crime’. In Italy, for instance, serhidders are in a position to submit very favaediitls to
the procuring authorities as they know that no pdtformance of the contract will be requested from
them. This can be the result of corruption or inpetence among procuring officials.

Presentation 2

Professor C Yukins and Professor D Gordon (Georgshiigton U Law School): ‘Integrity and

Efficiency in Sustainable Public Contracts — The€for a Transatlantic Dialogue’

Professor Yukins gave his presentation and latérénworkshop Professor Gordon commented further on
part of the slides. Professor Yukins made ten comtsnen the Proposal for a Directive on public
procurement [COM(2011)896 final, 20 December 2Q4dthparing it with the American experiences and
suggesting ways in which Europe and the USA coeiddrl from each other and try to develop a more

common approach to public procurement if and wiesirdble.

1. Public procurement’s aim: benefit for economic apers

It is surprising that the aim of public procuremenéxpressed in terms of benefit for economic atoes.
Indeed, other systems such as the Chinese or tlegidan ones consider that public procurement needs
work efficiently to the benefit of the governmefhis is also reflected in the role of the law todsthe
economy: the aim of the law is to be operatioraimtke the economy run better.

Note from Professor Gordon: this emphasis on timetits from competition and the internal markehds
without irony. It does not seem that all the eBdrom the European Commission to develop theniater
market have bore their fruit so far.

2. Flexible new procurement procedures

The competitive dialogue model is based onpghircipal-agenttheory. It also refers to a very different
role for discretion in the procurement processlmope, there is an endemic distrust towards theand

misuse of discretion by public officials. In the ASby contrast, discretion is perceived as necgssar



achieve good technical solutions. The agent idelbn because he is more experienced about the
specifics of a given market and is in a better fmsito discuss and negotiate the terms of theraotst
There is however a problem in the principal-agetdtionship when it is applied to public procureten
One sees very well who the agent is: the procurewfficial in charge of the award of the contraBtit
who is the principal? Who is the person for whom #lgent acts? Is it the government? Users? Cifizens
Actually, there is another problem in the principgkent relationship: the problem of trust in theraglt

can be partially fixed with transparency and infation which need to be transferred to the pringipal
about the agent’s dealings.

Note from Professor Gordon: the tradition in theAJ&s been to award public contracts on the bdsis o
the lowest price. However with the Second World Vdad its exceptional circumstances, non-price
factors have been taken into account in the canénaards. Slowly negotiations have been accepted af
the War, culminating in non-price factors and dé&stons being fully accepted in 1984. But the EU is
nowhere near.

Following a discussion between Professor Yukins Bnofessor Gordon, it does not seem that this
evolution towards more acceptance of negotiationlevbe the outcome of a conscious/strategic linkage
with the development of an efficient system of -aatiruption — even though there may be have been
some interplays in the evolution of the systemrotprement and that of anti-corruption.

3. Aggregation of demand and the Central Purchasirengigs (CPAS)

Europe sees CPAs as a way to improve the profedisionin procurement. In the USA, CPAs have been
at the center of scandals. Indeed CPAs are agewbies lack a core mission, a clear managerial $ocu
and therefore dysfunction may arise.

4. Self-cleaning and black listing

While Europe tries to identify ‘evil contractorgontractors to be excluded from procurement becafise
their wrong habits, the USA look into identifyingcompetent contractors and debar them. Once these a
identified, the American system encourages thesenipetent contractors to build into their internal
governance proper mechanisms of anti-corruptiom American system seeks thus to make contractors
responsible.

The UK has been using a similar technique withMivgistry of Justice Guidance on adequate procedures
issued to implement the UK Bribery Act 2010. TheAJ®bbied the UK to try to develop common
standards: legal harmonization on this matter alewincreasing the effectiveness of the systenaf
corruption. Professor Yukins showed a table of sesimilarities between the USA and the UK systems
(standards and procedures; knowledgeable leadeestdlude risky personnel; training; monitor, ety
reporting hotline; incentives and discipline; adjpsogram to risks). He suggested that the next &ie
further harmonization would lie with the systenrestitution and compensation techniques in favahef



victims.

5. Labels (sustainable)

Labels can constitute barriers to entry (problemasdessing contractors’ technical qualifications) a
further discussions on harmonizing them would beded.

6. SMEs

It seems as if there is a political rhetoric segkim promote SMEs. However questions arise: whexe a
the statistics showing the importance of SMEs lfier économy? Why would big contractors be preferred
again and again in procurement? Is there moressrdenscious bias in their favor? If yes, why so?

7. Direct payment to subcontractors

There is a problem with this system because payimettie main contractor is its own tool to manage i
relationships with its subcontractors. Disturbihgstbrings a lot of practical issues about the afl¢he
procuring authorities in the procurement and therdeination of the price.

8. Conflicts of interest

Conflicts of interest proliferate, with a whole ganof differences between rules, people and sinsti
Conflicts of interest are based on the asymmetrynfifrmation between the agent and its principal.
Principals thus need to monitor their agents amgttgan them if the agent abuses its position. Here
seems that there are two possible explanationgd&seshis economic explanation based on the moral
hazard present with the asymmetry of informatiomoéitical or legitimacy information may be added.
There is a need to ensure that public procurenselegitimate from a democratic standpoint. Legitga
would work as a proxy because of the lack of reakbility to properly monitor the agents.

9. Sanctions of violations of mandatory, social, laboenvironmental law

The Bush administration got rid of this system:r¢hare problems of expertise among the government’s
officials to be able to properly monitor such viaas.

10. International procurement markets

Very difficult to enforce. Domestic preferences aeey disruptive.
Presentation 3

Dr Gian Luigi Albano (Consip): ‘Public Procureméwiarket(s) Structure and Collusion: The Role of

Demand Aggregation’

Dr Gian Luigi Albano suggested that collusion andrgption in public procurement can be analyzed by
means of a similar analytical framework. Both phaeaa hinge on involved parties agreeing on an

informal contract that needs a long-term relatigmsb be sustained.

Dr Albano suggested that collusion may become evagit issue when demand aggregation dramatically



reduces the set of potential participants. Moresgadly, procurement markets do possess certainrfesat
such as predictability and relative stability ofvtlnd over time — which make cartels easy to build a
more stable than in other markets.

Dr Albano emphasized that demand aggregation dhetimplemented so as to foster participation of
smaller firms by using lots and by facilitatingrjbbidding. However, experience of joint biddingand
the world has shown that this can be used foraotipetitive purposes. Thus one natural questicsesiri
should we regulate joint bidding or should we haveystem ofaissez fairewhere only problematic
situations (or suspicions about joint bidding) dddue reported to competitive authorities?

The presentation emphasized the need to take a mtgetemporal approach to the concept of
competition in public procurement. One may wantade a softer approach to competition today smas t
maintain a decent level of competition tomorrowotie is too strict today, there are then few wisveno

remain in the procurement markets as the loserf ledlve the market altogether, hence leaving

procurement authorities with very few options amtrejr suppliers (and competition) in the next run

The time element is also present in framework ages#s, when they are incomplete. Two-stage
frameworks are here considered where competitioadpened after the first stage. If the first nunife
bidders is low, it is likely that an agreement agndnidders is easy to reach (as their gain fromusih
goes up). The further design of the selection @iribky to address. Distinction between the bidderd
their asymmetry needs to be drawn. Discussions with audience arose regarding the meaning of
asymmetry between bidders at this stage: asymnettgrms of the freedom of the bidders, of their
position in the next call off, of bargaining poweo$ the changes that they are allowed to brinipédr bid

in the coming round? Considerations linked to qaastsuch as the contract completeness come iajo pl

Central Purchasing Bodies (CPBs) have here a diffimle: are they supposed to act as market
regulators? Or as a machine to prevent collusiam® ifiea would be that CPBs have no discretionary
powers: there should be a mandatory reporting iffstance based on certain algorithms results) ¢o th
competition authorities which then would have dision to carry out their own investigations.

Presentation 4
Despina Pachnou (OECD): ‘OECD Principles of Intggri

At the OECD level, there are two big groups of pifites: a) integrity principles of public procuremte
and b) principles against bid rigging.



Integrity involves four aspects: a) transparencgtenstood as information transfer; b) good managémen
and professionalism among the procurement officigigprevention of misconduct (through information
and cooperation with monitoring agencies such asatidit office, competition agency or prosecuting

authorities); d) accountability and control invalgii.e. civil society.

Domestic systems are scanned either through peemrgrograms or joint studies. At the end of these
processes, states are presented with options twsehmom. If required, OECD then provides capacity

building to implement the choices that the statesld/have decided to follow.
Finally, the integrity principles date back from0d80and they may well be in need of updating.
Discussion

Professor Gordon commented that transparency ig than information. Transparency can be affected
by the lack of uniformity in the procurement systethe complexity and the fragmentation of the
procurement system may result in opacity although technical information may well be available
somewhere — but finding its location is a barremell as using it properly. Transparency may atsan
clarity in non-price factors and objectivity in theeading. Furthermore transparency may be lirtkeithe
need for procurement authorities to explain théipices when remedies are used by losers of the

competition. In many cases, courts strike off teeision for having been held on unreasonable gmund

Connected to the OECD assessment, is the Methodabg\ssessment of National Public Systems
(MAPS)! Laurence Folliot-Lalliot (Paris X) questioned thBexibility. If it is correct that the MAPS are
very detailed and can lead to some rigidity in thigiterpretation, they are meant to assess the
development of procurement system over time andetble should be used in a flexible way.
Furthermore, they are based on self-assessmentodunttary acceptance. Re-evaluation of their waykin

may well happen in the future.

Further discussions were held on the relationsbipeen transparency and documents disclosureirge.g.
relation to the rights of defence) and the dutgitee information. The idea that transparency habeo

defined with regard to the aims of the specificamigation relying on it and fostering it was putfard.

Further discussions on the relationships betwesmsprarency and predictability in the bidding preces
started. The question of the disclosure of thdfjcations on which the decision to award the cacitrto

1

http://www.oecd.org/development/aideffectiveness/commonbenchmarkingandassessmentmethodologyforpublicprocurementsystemsversion4
.htm



one bidder is illustrated with the case of a sepiocurement official in the air force who had imperly
close relationships with Boeing. In that case, lshe taken a range of subjective decisions in awgrdi
contracts. Problem of evidencing the justificatlmehind these decisions arose: clearly, on the,faets
judgement had been affected by her relationshipls Boeing. As a result, her decisions were deemed

unacceptable and were made void.

In Europe, disclosure of the grounds for decisiakimg is also problematic. Dr A Sanchez GraellslijHu
gave here illustrations from the CJEU case law ebridfing. Disclosing the full copies of evaluation
reports of the bids (including technical and finahénformation) to all competitors, is questiorabl
Training of the procurement official in identifyinghat is confidential or not — based on the inddcet
from the bidders — seems to be highly needed. Tochndisclosure can indeed be problematic: first, it
may ease cartel building; secondly, bidders caheganformation on their competitors across various
procurement procedures in various member stategjythpublic and private actors have different ¢im

windows.

Professor Spyridon Flogaitis (Athens) mentionedt ttiee market does not want transparency and
determination on the basis of the lower price. Hpg#blems of funding of political parties come irhe
picture as well, which needs to be tackled. Coiamptan also be more diffuse: as such the procureme
of one contract can happen in a formally propermegnbut the whole system may have been corrupted
(for instance because potential bidders have shimedmarket or because one market player has an
historical advantage and may be the only providertechnology).

Pierre Raynaud (ESA) explained some of the keyfeatof public procurement that the ESA awards.
There are specific detailed techniques relatedibz@ntracting for instance (eg code of best pradaicd
in some cases the ESA reviews the neutrality ofstilection process of subcontractors when the main

contractor is bidding for some of the subcontracts)

Further discussions were held on the specifichénhtealth care sector. Specificities may be coedeitt

the high stakes for health and patients’ lives.yTimay also be connected to the choices and prefesen
that doctors or some specialists may have wheonites to defining the technologies they requirerden

to carry out their functions. Sometimes, a veryitiith number of providers can deliver the required
services/goods. The World Bank developed specifidajines in this sector. However, the questiopesi
whether a distinction could be made between varasgects of health care provision: is it the same t
identify the quality for needles and the numberadms available in the hospital? Are there objectiv
differences between services linked to health cereghe one hand and management of hospital and
infrastructures on the other hand?



Janos Bertok (OECD, Senior Policy Analyst - Head Imtegrity Unit) drew the attention of the
procurement process. The OECD Convention on AnibeBy is effectively enforced in half of the
Member States for instance. Political funding remea problem. The single market exists on paper but

there is only very little cross-border procurement.

The link between public procurement and induspiicy / protection of the economy seems to be very

much alive.
Closing remarks

Professor Gordon concluded the workshop. He surrupetthe key interventions and the main points in

thediscussions
Participants and organizeitsankedProfessor Jean-Bernard Auby for welcoming the wlodp in Paris.

Report: Yseult Marique (University of Essex)

Addendum

Information on the network “Public Contracts in ledslobalization”

Gilles Villier (from the Global legal Studies betareAsia and Européaftp://www.glsn.msh-

paris.fr/gis_en.htmlgave a brief overview of research project he®ived with: the question of off-set

contracts as mandatory or conditional contractrpdd®PPs started in African and Asian countriégles
Villier would like to invite cooperation on thatgix in the framework of the World Bank Forum on BPP
and their Law, Justice and Development week 2012
(http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXAWJUSTICE/O,,contentMDK:2321506
7~pagePK:210058~piPK:210062~theSitePK:445634,00) htm

Professor Jean-Bernard Auby (Science Po) commigci¢he new projects of the network as follows:

June 2013 in Lisbon — implementation of contracts
Dec 2013 in Paris — implementation of contracts
June 2014 in Firenze — contractual disputes, sarscand mechanisms of resolution
Dec 2014 in Paris — contractual disputes, sametamd mechanisms of resolution

Professor Simone Torricelli (Firenze) presentedihe publication of the network: International Jualr

10



of Public Contracts (cooperation between Sciencarféoa Brasilian research group).
Main topic: public contracts

No special issues

Publication in French, Italian, Spanish or Portisgue

Welcoming papers from young researches

With a peer-review committee

Including a list of books for review

Following the discussions on the draft for thetfissues, following suggestions have been made:
- page number to be added;
- suggested referencing to be mentioned;

- abstract in English.
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