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Abstract

As the European Union has become ever more powerful in terms of political output, it has also turned out to be a
potential source of human rights violations. While national governments have disagreed on setting up
consequential control mechanisms for several decades, the European Court of Justice and the European Court of
Human Rights pre-empted intergovernmental choice. The European courts’ paths unexpectedly crossed when
they were both impelled to work out a way to deal with a twofold human rights conundrum situated at the EU
level. Turbulent interaction between Europe’s two supranational courts has not only led to a relative improvement
of the protection of human rights, but has also deeply transformed the course of European integration. The courts’
increasingly nested linkage has given rise to new forms of supranational judicial diplomacy between European
judges. As a result of their evolving relationship, which is simultaneously underpinned by competitive and
cooperative logics, the traditional opposition between an “economic Europe” and a “human rights Europe” has
been overcome and the EU’s accession to the European Convention on Human Rights is high on the political
agenda. Yet, this process of integration through human rights remains a fragile and incomplete endeavour. Just
as in co-operative binary puzzles where two players must solve the game together and where both lose as one of
them tries to win over the other, solving Europe’s binary human rights puzzle has required of European judges a
new way of thinking in which it's not the institutions, but their linkage that matters.

Résumé

Tandis que le pouvoir politique de I'Union européenne s’est considérablement renforcé, I'Union est également
devenue une source potentielle d’atteintes aux droits de I'homme. Alors que les gouvernements des Etats
membres étaient en désaccord sur la mise en place de mécanismes de contrfle conséquents au niveau
européen pendant plusieurs décennies, la Cour de Justice des Communautés européennes et la Cour
européenne des droits de I'homme ont anticipé le choix intergouvernemental. Les chemins des deux cours
européennes se sont croisés quand elles ont di faire face a une double discontinuité de la protection des droits
de 'homme au niveau de I'Union européenne. L’interaction turbulente entre les deux cours supranationales ne
s’est pas seulement soldée par une amélioration relative de la protection des droits de 'homme, mais a aussi
profondément transformé le cours de I'intégration européenne. Au fil du temps, I'enchevétrement des liens entre
les deux cours a mené a la mise en place d’'une nouvelle forme de diplomatie supranationale entre juges
européens. L'évolution de leur relation, qui se caractérise par la concomitance de logiques coopératives et
conflictuelles, a permis de surmonter la traditionnelle opposition entre « I'Europe des droits de I'homme » et
« 'Europe marchande » et d'inscrire I'adhésion de I'Union européenne sur I'agenda politique. Ce processus
d’intégration par les droits de 'hnomme demeure toutefois une entreprise fragile et incompléte. Comme dans un
jeu coopératif ou deux joueurs doivent résoudre conjointement une énigme et ol les deux perdent lorsque 'un
d’'entre eux tente de prendre les devants, les juges européens ont été amenés a trouver de nouvelles parades
pour résoudre le probléeme de la double discontinuité européenne des droits de I'homme, en mettant I'accent non
pas sur les institutions, mais sur leur relation.
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INTRODUCTION

Integration through Human Rights®

Integration through human rights is a phenomenon that is increasingly shaping the
emergence of a political Europe. The highly contingent linkage between the European Court
of Justice (ECJ) and the European Court of Human Rights (ECourtHR) is at the root of this
evolution. More than thirty years ago, the paths of European courts unexpectedly crossed
when they were both impelled to figure out a way to deal with a twofold discontinuity in the
European system of human rights protection. At that time, the two courts were part of the
problem they had to solve. Neither court had the competence to protect human rights at the
level of the European Communities. This is precisely where Europe’s binary human rights
puzzle can be located. As the European Union has become ever more powerful in terms of
political output, it has also turned out to be a potential source of human rights violations. Yet,
the Luxembourg-based ECJ did not initially have any jurisdiction to protect human rights at
the EU level and the Strasbourg-based ECourtHR could not formally impose an external
control on EU institutions, because the EU as such is not a party to the European Convention
on Human Rights (ECHR) - the Council of Europe’s main instrument for the protection of

human rights, subject to judicial control by the ECourtHR.

As national governments have disagreed on setting up consequential control
mechanisms for several decades, the European courts pre-empted intergovernmental
choice. Each court actually had to act. For the European judges, not solving the puzzle also
meant jeopardizing their own role. In order not to be sidelined by the EU, Strasbourg had to

get a grip on the EU’s increasingly powerful institutions and on EU law, which irresistibly

! This study is a substantially revised and updated version of three subsequent papers, which have been
presented at the ISA Annual Conventions in Portland (25 February - 1 March 2003) and in Montreal (17-20 March
2004) and at a La Sapienza/Max-Planck-Institut fur auslandisches 6ffentliches Recht und Vélkerrecht/Sciences
Po doctoral meeting in Rome (9 June 2005). My thanks go to Guillaume Devin for constant advice (and his
patience). The author is also most grateful for the insights provided by Felipe Aguero, Jirgen Bast, Didier Bigo,
Francesca Bignami, Armin von Bogdandy, Laurence Burgorgue-Larsen, Giacinto della Cananea, Jeffrey Checkel,
Marco D’Alberti, Renaud Dehousse, Elspeth Guild, Emmanuel Guittet, Matthias Goldmann, Manuela Lavinas
Picg, Jean Leca, Francesco Marchi, Teresa Pullano, Mario Savino, Frank Schimmelfennig, Stephan Schill, Jeffrey
Stark, Alec Stone Sweet and two anonymous reviewers. This paper would not have evolved without the financial
support from CERI/FNSP, the Centre européen (Sciences Po), ISA, and Béatrice Pouligny’s observations and
incentive for making it all over. Special thanks are extended to Nadia Taouil for linguistic assistance and to
Cynthia Schoch for extensive correction work, as well as to all interviewees (who remain anonymous, as
promised). All errors are the author’s.
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expanded at the national level. For its part, Luxembourg had to guarantee the protection of
human rights at the EU level because otherwise some national constitutional courts did not
accept the principle of supremacy of EU law, without which integration would not have been

possible.

Faced with these challenges, the two European courts effectively circumvented the
dilemma of non-jurisdiction by reciprocally intruding into their respective legal orders. This
also caused some reciprocal puzzlement and triggered reactions. Yet, with time, the courts’
increasingly nested linkage has given rise to new forms of judicial diplomacy among
supranational judges. The European judges engaged into strategic inter-institutional
interactions when they perceived the potential benefits and risks for the protection of human
rights and for their own courts. Whereas both courts stubbornly pursue their institutional
priorities, conflict and cooperation between European judges are transversal: there appear to
be as many tensions within the courts than between the courts when it comes to protecting
human rights at the EU level. Rather unexpectedly for all involved actors, the two courts also
has diminished intergovernmental choice, as their interaction has paved the way towards the
EU’s accession to the ECHR. A very awkward situation has emerged as a result of the
courts’ interaction and such an accession meanwhile has more advantages than
disadvantages for member states. The latter recently agreed to make the EU accede to the
ECHR and laid down their commitment in the constitutional treaty and in the ECHR'’s new
protocol 14. For the time being, upholding or unravelling this very fragile process of
integration through human rights heavily depends on the European judges’ linkage, which is

simultaneously underpinned by competitive and cooperative dynamics.

The aim of this study is twofold. Firstly, it seeks to demonstrate that the European
courts’ linkage has become a parameter of European governance. Human rights have
changed the course of European integration, as they have progressively been superimposed
on most EU activities by the two courts. One court could not have done this alone. It is only
as a result of the interaction between Europe’s two supranational courts that the protection of
human rights and economic integration are no longer irreconcilable and that the EU'’s rising
power in non-economic policy areas is rather tightly framed by enforceable human rights
standards. Secondly, the paper investigates the underlying social mechanisms of inter-
jurisdictional interactions. We qualify the “overall effect” of the European courts’ evolving
linkage as “integration through human rights”, defined as a contingent process by which
multiple social institutions get related to each other by a common set of evolving norms. In a
first part we explain why the European courts unexpectedly met. A second part shows how

the courts have been trying to solve Europe’s binary human rights puzzle by intruding into
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each other’'s legal orders. Part three deals with the diplomatic and sometimes not-so-
diplomatic interactions between European judges. In a fourth part, we assess the wider

impact of the courts’ linkage on European integration.

Supranational Courts and the Evolution of European Integration

The ECJ’'s fundamental role in the process of European integration is widely known
(Alter, 2001, Burely and Mattli, 1993, Courty and Devin, 2005, Dehousse, 1997 and 1998,
Magnette, 2003, Stone Sweet and Caporaso, 1998, Stone Sweet, 2004, Slaughter, Stone
Sweet and Weiler, 1998). The ECourtHR’s role in this regard has not been investigated to
the same extent by political scientists. When it comes to European integration studies,
political scientists have overwhelmingly dealt with the EU and often neglected the role of
other organisations.”? However, as Marie-Claude Smouts put it “the European institutional
system is a big construction game of awkwardly nested organizations which have nor the
same history, nor the same culture, nor the same objectives, but which are yet linked to each
other” (Smouts, 1995, p. 150). Legal scholars have not limited their research to the EU: the
Council of Europe’s and especially its court’s evolution have always been a matter of interest

(and practice) for lawyers.

The relationship between the ECJ and the ECourtHR has almost been a non-subject
in political science, while it has been one of the most passionately debated issues among
legal scholars for more than thirty years, raising problems of unprecedented complexity for
legal theory and practice. International relations scholars and Europeanists have recently
rediscovered law and courts in new, more contextual ways that go beyond traditional legal
analysis (Devin, 2002, Dehousse, 2000, Slaughter, 2004, Commaille, 2005, Alter, Dehousse
and Vanberg, 2002) and both European courts have gotten access to political science

journals (see Pouvoirs, 2001).2

% For a general overview of all international organization’s interlocking relationship in Europe, see Courty and
Devin, 2005, p. 24-28.

% This study rather focuses on the specific political effects of inter-jurisdictional interactions on politics than on the
relationship between law and politics — which has already been extensively dealt with (Shapiro and Stone Sweet,
2002, Commaille, Dumoulin and Robert, 2000). The scope of this study is limited to the relationship between the
two supranational courts and it only indirectly deals with the role of national institutions. The two European courts’
relationship with national courts and national institutions in general is an important aspect of the general evolution
of integration through human rights. Yet, developing it in detail would go beyond the scope of this paper.
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This study mainly focuses on the combined effects of the courts’ (inter)actions (seen
as the output of highly contingent systems of collective actions) on the process of European
integration. It draws on symbolic interactionism (Becker, 1985) and organizational sociology
(Crozier and Friedberg, 1977), rather than on institutionalist approaches that often fail to
explain social change. Instead of deducing some sort of unavoidable pre-eminence of the
judiciary over intergovernmental institutions, it aims to put the relationship between the many
actors involved in a socio-historical perspective (Elias, 1991). In short, the paper

demonstrates how incremental integration has occurred as a result of both courts’ linkage .*

This study is clearly output-oriented. Our main interest goes to long-term effects of
judicial and political decisions, reactions and interactions. The expression “political Europe”
does mean that Brussels has become more politicised. The EC and later the EU have always
received considerable political input by various majoritarian or non-majoritarian actors.
Instead, we mean that new “policy layers” (such as human rights, JHA, research and
education, external relations, etc.) have been added upon a process of regional integration

that has previously been mainly characterised by economic integration.

The study relies on a “hypothetico-inductive” research method (Crozier and
Friedberg, 1977). On the one hand, it builds on the tools and hypotheses provided by the
sociology of international relations, the (political) sociology of law, interactionist and
organizational studies as well as theories of European integration. For its demonstrative
purpose it is based on empirical observations, interviews with lawyers, court officials and
judges of the two European courts® and on an analysis of the evolution and impact of their
respective case law. In this sense, this study relies on an inductive (as opposed to theory

testing) variant of “process tracing” defined as a method which "generate[s] and

* This paper’s approach is indebted to old and new (neo-)functionalist approaches (Mitrany, 1975, Haas, 1968,
Stone Sweet, 2004, Schmitter, 1996, Burely and Mattli, 1993). The assumptions of their intergovernmentalist
opponents, who hold that international institutions at the most provide for increasing cooperation and
interdependence between member states, but who do not consider international institutions as actors in their own
right, do not apply to our object (see Moravcsik, 1995 and 1998). However, it does not aim to reiterate the
traditional cleavages dividing supranationalist and intergovernmentalist approaches of European integration or to
study integration for the sake of integration, without looking at political content and political effects. The paper
rather analyses the linkage between non-majoritarian institutions (Majone, 1996, p. 123-150), defined as “those
governmental entities that (a) possess and exercise some grant of specialised public authority, separate from that
of other institutions, but (b) are neither directly elected by the people, nor directly managed by elected officials”
(Thatcher and Stone Sweet, 2002, p. 2) and how this linkage influences intergovernmental choice (which is also
supranational in nature, as opposed to purely national decision-making) and the process of regional integration in
Europe.

® This study is mostly based on interviews conducted in Strasbourg, Luxembourg and Brussels in April 2002
(European Commission, Permanent Representation of the Council of Europe to the EU — 4 interviews), in June
2002 (10 interviews with court officials at the EcourtHR and officials at the Secretariat and Committee of Ministers
of the Council of Europe), in June 2004 (ECJ - interviews with 5 court officials, one ECJ judge and one Court of
First Instance (CFl) judge), in February 2005 (ECourtHR, interviews with 5 judges and 5 court officials) and in
June 2005 (ECJ - interviews with one ECJ judge and one CFI judge, 2 advocate generals and 5 court officials).
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analyze[s] data on the causal mechanisms, or processes, events, actions, expectations, and

other intervening variables, that link putative causes to observed effects" (Bennett, 1997).

Few are the lawyers in Europe who are unaware of the issues surrounding the EU-
ECHR relationship. Yet, not all European judges and court officials have a special interest in
the ECJ-ECourtHR relationship. In each court, only some actors take the lead when it comes
to their relationship with the other European court. Whereas we tend to refer to “the Court(s)”

and “the judges”®

we not only assume that courts are not monolithic institutions, but we will
also try to show that “judicial arenas” are organisational environments characterised by
multiple internal interactions (see Latour, 2002, Vauchez, 2005, p. 165). Institutions “don’t
think” in a literal way - whether the term refers to institutions in their general sociological
sense as legitimate systems of rules (Douglas, 1999, p. 66, Durkheim, 1988, p. 90) or
whether it refers to institutions taken as organisational systems of collective action (Crozier
and Friedberg, 1977, Allison and Zelikow, 1999). Given that the disagreement between the
judges in each court is proportional to the political importance of their cases, it would be a
methodological hazard to deduce any “institutional intentionality” from a court’s action. In this
vein, individuals or systems of collective action are certainly capable of strategic action
(Crozier and Friedberg, 1977), but they obviously don’'t control the wider systemic effects of

their actions.

The cases brought before the judge are the most important raw material for the
courts. Indeed, courts would remain completely silent if there were no plaintiffs. Courts can
also be instrumentalised as institutional vectors for collective action (Scheingold, 1974,
Vauchez, 2005, p. 167). Both European courts have been identified as such by not
necessarily representative, but mobilised public and private actors, which go to court in order
to “get justice” and/or tend to influence case law with respect to their own interests (such as
human rights NGO'’s, lawyer associations, business corporations, syndicates, minorities,
individuals and governments). In Strasbourg, there is still a traditional opposition between
private and public actors, as private actors sue governments for human rights violations. In
Luxembourg, supranational institutions can also sue governments (Dehousse, 1998, p. 97-
103) and governments go to court in order to influence the course of law and, hence, of
politics (Granger, 2004). The two European courts have become another gateway for private

and public actors to emerge on the supranational side of European politics. As these actors

® In both courts unanimity between the judges is not required. In Strasbourg, the judges can express dissident
opinions if they disagree with the majority of their colleagues (unlike in Luxembourg). In both institutions,
decisions are always pronounced by “the Court”. Unless clarification is required, we use this term when talking
about the courts’ jurisprudential actions for reasons of semantic simplicity, but keeping in mind that rulings are the
result of multiple interactions and sometimes combine contradictory interests.
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march into the courts, they also tend to boost the social function of “third party dispute
resolution” in rule-of-law based societies (Stone Sweet, 1999, 2004), in which social and
political conflicts can also be resolved in courtrooms. The reason why this paper mainly
focuses on judges is because they link society to political institutions. The European courts
play a crucial role in European governance as they continuously produce a synthesis of
national and transnational social contingencies. As the concept of law has evolved from a
pyramidal to a networked model (Ost and Van de Kerchove, 2002), courts remain important

institutional channels for (transnational) social networks from an organizational point of view.

In this vein, courts contribute to give a direction to politics as they produce a synthesis
of opposing trends and, in return, judicial outcomes can have wider societal and political
consequences - notwithstanding an effet de retard (delaying effect) on the evolution of
societies and politics, which is perhaps due to the cumbersomeness of judicial procedures
and machineries, and, surely, to their fragile position in politics.” Since supranational courts
act beyond the State, their case law circulates on a cross-border basis and produces
transnational effects. Even if a case might only concern a single state or private actor, case
law applies to all involved actors. Change is also produced as the courts (the judges and
their bureaucratic machineries) adapt case law and written law to the social realities they are
confronted with in the courtrooms, as they adapt their institutional interests with the evolution
of the wider organisational frameworks they are part of and as they are confronted with the
influence of external actors. In other words, if courts influence the course of politics and if
social change can be traced back through the evolution of jurisprudence, the evolution of a
given society cannot be reduced to, deduced from or explained by the normative contents of

jurisprudence or any legal text (Durkheim, 1994, p. 29).

" As the courts’ fragile institutional position requires the European judges to make constant articulations between
existing rules and new or at least previously undisclosed social phenomena, radical change is structurally
impossible if not supported by at least some, preferably elected, actors.
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AN UNEXPECTED ENCOUNTER

Courts in Context

The European courts were never supposed to meet. Not only do they belong to
clearly distinct organisational settings, but they also have different vocations and working
methods. The Luxembourg-based ECJ (and its Court of First Instance - CFIl) is an EU
institution and its original assignment is to uphold a process of economic integration among
states. The ECourtHR (and its now extinct European Commission of Human Rights -
EComHR) belongs to the Strasbourg-based Council of Europe. Its mission is to protect
human rights within states. The main common point between the two European courts is
their supranationality. The EU and the Council of Europe were assuredly created for similar
political goals (European integration) and their membership increasingly overlaps. However,
the means both organisations have been attributed to pursue this goal are so different and
their institutional history is so closely tied that inter-institutional rivalry became just as
unavoidable as the classic opposition between an “economic Europe”, embodied by the EU,

and a “human rights Europe”, symbolized by the Council of Europe.

From a historical perspective, the creation of two separate supranational courts was
not to be expected. Upon its creation in 1949, the Council of Europe was meant to become
the main framework for regional integration, until two years later six more federally-minded
governments® decided to deepen their cooperation within the more functional framework of
the European Coal and Steal Community (ECSC) — the cornerstone of the EU (Lazaro,
1994, Gillingham, 1991). After the Schuman plan, which suggested to integrate the
economies of European states in a specific economic sector, had been presented on 9 May
1950, the Council of Europe’s parliamentary assembly and the subsequent “Eden plan”
presented by the British government tried to incorporate the ECSC into the Council of
Europe. Both plans aimed to preserve the role of the Council of Europe and to avoid the
multiplication of and rivalry between European organisations. They failed because of the
resistance of the Six and Jean Monnet himself, who did not want to dilute the ECSC in a
wider intergovernmental framework (Gillingham, 1991, p. 232 and Dinan, 1999, p. 11-15).

From this point of view, the creation of the ECSC appears to be an early form of “reinforced

8 France, Germany, Italy, Belgium, Luxembourg and the Netherlands.
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cooperation” or differentiation: it took place outside the intergovernmental Council of Europe

framework, while the Six also remained members of the Strasbourg-based organization.

Since then, the relationship between the two organisations has mainly been
characterised by rivalry and mutual distrust. By the end of the Cold War, their relationship
has improved (Council of Europe, 2001) and both organisations are now mostly considered
to be complementary (Clapham, 2000). They also cooperate in some specific areas.’ Yet,
their relationship remains complicated. At the Council of Europe summit in May 2005,
Luxembourg’s Prime Minister and exercising president of the EU J.-C. Juncker qualified their
persisting rivalry as “stupid”.’°The European courts and their relationship have to be

analysed in the light of this historical context.

Furthermore, the two European courts work differently. They relate to the national
level in rather different ways, for instance. Strasbourg is much more isolated than
Luxembourg, since its main role consists in verifying whether or not there have been
violations of the Convention at that level. Every time the Strasbourg judges sanction a state,
they also reject a national court’s decision, since applicants only have access after their
claim has been reviewed by all instances in the national system. Yet, the ECourtHR also
depends on national courts to enforce the Convention at that level. Luxembourg has a
similarly complex relationship with national courts. Whereas Strasbourg is a “court of last
appeal” for applicants, direct individual access to the ECJ is restricted and this court’s
relation with the national level is mostly based on less hierarchical court-to-court
mechanisms. National courts can, and sometimes must, follow the preliminary ruling
procedure, i.e. they have to ask the ECJ for advice on the interpretation or validity of EU law.
This procedure not only allows for a more coherent EU law, but Luxembourg can also give
shelter to national courts, which sometimes forward those cases to Luxembourg that appear
to be politically too sensitive to be decided by them alone. In this vein, asking for obligatory
advice at a supranational level is a means to circumvent political pressure. Similarly, the ECJ
rarely takes forceful decisions in cases against other European institutions or national
governments. The ECJ is traditionally cautious in proceedings against member states for
failure to fulfil an obligation, actions for annulment or actions for failure to act. Most of its
history-making decisions are indeed preliminary rulings. Thus, Luxembourg also depends on
national courts and their willingness to forward cases, to accept the ECJ’s decisions and to

act as guardians of EU law in their countries. On the other hand, the ECJ has been put under

° See also the Joint Programmes between the Council of Europe and the European Commission, http://jp.coe.int/.

12| e Monde, 18.05.2005.

Questions de recherche / Research in question — n° 15 — October 2005 10
http://www.ceri-sciences-po.org/publica/qdr.htm



considerable pressure by national constitutional courts. In 1964, the ECJ declared the
supremacy of European law over national law in the Costa v. Enel case (15.07.1964) and in
1970 the supremacy of European law over national constitutions in the Internationale
Handelsgesellschaft v. Einfuhr- und Vorratsstelle fir Getreide und Futtermittel case
(17.12.1970) (Alter, 2001, Dehousse, 1997, p. 44-51). Many constitutional courts did not
easily accept this principle. For instance, the German Constitutional Court, in its well-known
Solange | decision of 29 May 1974 decided to retain the power to control all EU-related acts
with regard to the question of whether or not they violate fundamental principles of the

German Constitution.

It might thus seem surprising that the European courts have established a close
relationship in the first place. Their unexpected encounter took place when they were

impelled to deal with a twofold discontinuity in the protection of human rights at the EU level.

Europe’s Binary Human Rights Discontinuity

With the progressive expansion of its competences, the EU has also become a
potential violator of human rights. The European Commission, the Council of the EU, the
European Parliament (EP), the ECJ and all other EU bodies now intervene in most areas of
social life. As policy-making in Europe has been raised to another level, the protection of
human rights has been slow to catch up. The European system of fundamental rights
protection has two major limitations. Both can be located precisely at the EU level. First,
there is a human rights deficit, as the treaties for a long time did not provide for an “internal”
judicial control of fundamental rights at the EU level and this control remains limited even
today. Secondly, in the absence of the EU’s accession to the ECHR, there is also a human
rights gap, as there are no formal arrangements for an “external” human rights control of all

EU institutions.

Europe’s binary human rights discontinuity has become increasingly evident as the
EU’s competences have multiplied over the last twenty years. It is a consequence of the
evolution of an integration process by which a political project was to be achieved through
economic means. Experience of this functional way of organising regional integration has
shown that this approach did not consider that the protection of fundamental rights applies to

all spheres of governance (Jacqué, 2004, p. 54). The EU’s ambivalent nature may help to
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explain why there is not an adequate system of human rights protection at the EU level. The
EU is neither a state - human rights were initially meant to protect individuals and groups
against abuses of the state - nor an international organisation — international organizations
are mostly known for making, or at least promising, peace and not for violating human rights.
Yet, this explanation is not entirely convincing. Above and beyond the question of the EU’s
“nature”, defenders of human rights increasingly target new types of actors. Today, the
human rights record of non-state actors (Alston, 2005) and international organisations is
ever more scrutinised and the EU cannot escape this evolution. Traditionally, some EU
member states have also been reluctant to establish a general legislative and judicial
competence with respect to human rights at the European level. Such a move would indeed
give the EU a droit de regard on human rights in all areas of social life (e.g. prisons, armies,
churches, police) and the prospect of bringing alleged violations before the European Court
of Justice (Jacqué, 2004, p. 1010-1011).

By now, the EU has improved its “internal” fundamental rights record. For example,
provisions on fundamental rights have been inserted into the EU treaties."? The treaties have
also been increasingly subjected to the judicial control of the ECJ. Moreover, a Charter of
Fundamental Rights has been drafted, directives related to fundamental rights have been
issued™® and a fundamental rights agency is about to be set up. Yet, the expansion of the
protection of fundamental rights should not lead to the conclusion that the EU has become a
paragon of human rights virtue. The recent improvement of the protection of human rights at
the EU level has to be assessed in the light of the point of departure of human rights at this
level. It might be more correct to argue that the EU has been catching up with demands that
have been the starting point of other polities. Moreover, non-EU citizens tend to be excluded
from the fundamental rights granted by the EU (see the ECJ's Khalil judgement of 11
October 2001) and some “new” liberties, such as the freedom of circulation of persons,
paradoxically appear to be incompatible with the rights of foreigners (see Bigo and Guild,
2003). Whereas European integration has transformed the perception of otherness in

Europe, the EU now tends to apply the opposite standards to most foreigners, so that most

1 see, for example, the Bankovic case (12 December 2001) at the ECourtHR, where the applicants seek justice
for alleged human rights violations by NATO in Serbia.

2 For instance, article 6 § 2 TEU states that “the Union shall respect fundamental rights, as guaranteed by the
European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on
4 November 1950 and as they result from the constitutional traditions common to the Member States, as general
principles of Community law.”

B For example, in 2000, the EU adopted two directives on anti-discrimination measures on the basis of article 13
TEC, which bans all discrimination based on sex, racial or ethnic origin, religion, disability, age and sexual
orientation.
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human rights actors now call attention to the fact that the “remaining others”, whether they

live in Europe or not, are paying the price of the success of the new Europeans’ freedom.

The fact that the EU now comes up with political and judicial guarantees of
fundamental rights does not necessarily imply that EU institutions will not violate them while
legislating, executing or adjudicating. Despite the rapid evolution of the ECJ’s jurisdiction in
recent times, it has not yet gained full access to the review of legislation in some areas -
especially with regard to Justice and Home Affairs (JHA). Transnational cooperation in JHA
is still in its early days, but police and judicial cooperation is one of the most rapidly
developing policy areas since 9/11. Whereas the cross-border dimension led to suspicion on
the side of national sovereignty defenders, recent political discourse and the ingredients of
JHA policies have increasingly given rise to protests on the side of human rights
organisations.** Contrary to fundamental rights as protected in the EU, new security policies
apply to all persons. As Didier Bigo has pointed out, “because this freedom is endangered by
the actions of others, it has to be secured, even if it could imply an unfreedomisation of
others through the momentary suspension of their rights. In that view, strengthening our
freedom is an action to stop and limit the freedom of others” (Bigo, 2005). At this point in
time, it is not sure how the ECJ will face challenges related to highly politicised security
guestions. Furthermore, individual access to the ECJ remains severely limited in general. As
Ingolf Pernice has put it “whatever may be the reasons, based on sovereignty considerations
or other, it does not seem tolerable to have European legislation or binding acts without

appropriate judicial review” (House of Lords, 2004, p. 37).

This is also what brings about the systemic human rights gap at the EU level. As a
consequence of the organizational separation of human rights and economic integration, it
has sometimes been argued that there is no need to allocate human rights competences to
the EU, since the ECourtHR already provides for a supranational protection of human rights.
Yet, this argument neglects that the EU is a norm-producing political actor, which escapes
external judicial control. The fact that the EU has committed itself to respecting those human
rights granted by the ECHR does not imply that the Convention, though ratified by all EU
member states, also legally binds the EU (Rideau, 1999, p. 216). In contrast, all EU member
states have now incorporated the Convention into domestic law. Whereas the European
Court of Human Rights can control alleged human rights violations in all Council of Europe

member states, it is not necessarily competent when EU legal acts are concerned. Since all

* The main issues of content are the control of participants in manifestations to protect public order, automated
access by law enforcement agencies to DNA, fingerprints and vehicle registration, armed "sky marshals" on
flights, retention centres for immigrants and (joint) deportation flights.
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European institutions are legally distinct from its member states and since the EC has a legal
personality,*® external control of EU acts by the ECourtHR is far from self-evident.'® Although
some legal scholars argue that Strasbourg has the implicit competence to control any
European act and should treat the EU as if it already were a contracting party to the ECHR
(Pescatore, 2003, p. 158), the ECourtHR itself conducts a policy of “self-restraint” with regard
to EU-related issues (Burgorgue-Larsen, 2004b, p. 1060). Consequently, acts that emanate
from EU institutions appear to escape Strasbourg’s control. Whereas Council of Europe
membership used to be a certificate of good democratic behaviour and, as such a
prerequisite for joining the EU, the EU now paradoxically shelters all member states from the

Council of Europe’s human rights court.

As the EU’s powers have evolved beyond initial intent, the absence of adequate
external judicial control has become increasingly problematic. Hence the usefulness of
internal and external human rights guarantees. The intergovernmental agreement to make
the EU adhere to the ECHR and its control mechanisms, as laid down in the EU’s
constitutional treaty (article | — 9 § 2), is another important political step to deal with Europe’s
human rights conundrum. Whereas the European Parliament and Commission have
regularly called for such accession from 1979 onwards (De Schutter, 2002, p. 205), EU
member states have now finally provided for this step. While it is not sure if or under what
form the constitutional treaty will be be eventually ratified, both European courts, for their
part, were already impelled to deal with Europe’s binary human rights puzzle long before the
governments agreed to do so. A result of their actions was to considerably reduce
intergovernmental choice. Yet, the two courts were also part of the problem that had to be
solved. Confronted to claims alleging human rights breaches by the European Communities,
they did not have any jurisdiction to see to the protection of human rights at that level. As
they worked on a way to solve the puzzle, they crossed each other as they ventured into

unbeaten paths.

' The EU as such will only be endowed with a formal legal personality if the constitutional treaty is ratified.

6 An external control of the EU would not only concern legislative and administrative acts, but also ECJ
decisions. While the ECJ can revise the Court of First Instance’s decisions, it remains the last instance for EU
matters and, contrary to national courts of last instance, ECJ judgements cannot be controlled by the ECourtHR.
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Working Out a Path

While the European courts are both trying to find a way to protect fundamental rights
at the EU level, they reciprocally intrude into each other’s legal order and initially did so
rather clumsily. In order to reduce the human rights deficit, the ECJ reaches far beyond the
shores of its legal order and fishes for inspiration in the ECHR, since human rights were
absent from the EC treaties. Despite the absence of formal links between the ECHR and the
EU, the ECourtHR throws out its nets way further than it was ever meant to in order to pull in

the EU and close the human rights gap.

Although the European courts’ actions created inter-jurisdictional tensions, they had
no alternative. The price both judicial institutions would have to pay for not succeeding in
solving Europe’s binary human rights puzzle is nothing less than their own role, at least
theoretically. Apart from this worst-case scenario, it was clear however that neither court
would be able to fulfil its main purpose if it did not do something. For its part, the ECJ has
been pressed to guarantee the protection of fundamental rights at the EC level, as private
litigants complained about the lack of protection of human rights at this level, but most
importantly as national constitutional courts only accepted the supremacy of the European
legal order under the condition that the latter ensure basic rights.!” Put differently, the EU’s
painfully constructed legal order and the supremacy of EU law heavily depend on the ECJ’s
ability to protect human rights. In order to do so, Luxembourg borrowed out human rights in

Strasbourg, but it initially did so without asking the ECourtHR.

As the EU grows larger in terms of competences and space, the ECourtHR’s own
influence mechanically declines since the rights protected by the ECHR only concern
domestic law. If worst comes to worst, Strasbourg would run the risk of being completely
sidelined by the EU, and with it the protection of human rights. With the rise of the EU’s role
in the area of fundamental rights, fears arouse in Strasbourg that the ECJ could replace the
ECourtHR as a human rights court. In this case, the universality of human rights would also
be at risk. Whereas human rights as protected by the ECHR apply to all persons,
fundamental rights, as laid down in the Charter of Fundamental Rights, have a constitutional
connotation and could legitimize the exclusion of non-EU citizens. But, one thing is for sure:
the ECourtHR is automatically losing its jurisdiction over many areas of public activity as the

EU is expanding - unless it gains access to the control of European law. In the absence of a

7 See the German constitutional court's above-mentioned Solange decision (29/05/1974) and the ltalian
constitutional court’s Frontini decision (18/12/1973).
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formal EU accession to the ECHR, which would solve these problems, the Strasbourg court
does not hesitate to intervene directly in political debates. For example, in January 2003, the
ECourtHR’s president called for the European Union to accede to the ECHR, after the
European Council failed to sign the Draft Constitutional Treaty in December 2003 (Council of
Europe, 2003). The Court reiterated its call to accession on 27 April 2005, when it issued a
memorandum with regard to the third summit of the Council of Europe on 16-17 May 2005. In
this memorandum, the Court emphasised the importance of a fast EU accession to the
ECHR, calling “on the Council of Europe, the European Union and the various member
states to open negotiations in the near future on the EU’s accession to the ECHR” in order to
“minimise the period between the Charter’s entry into force and the EU’s accession to the
ECHR” (Council of Europe, 2005). Most importantly, in thirty years of careful jurisprudential
work, the European judges also tried to seize the EU and annex it to the Convention via EU
related applications that were brought before their court.'® Yet, in doing so, they also invited

themselves to an area where some ECJ judges thought to be the only actors.

In Luxembourg, the ECourtHR’s interest for the EU raised the question of whether its
judges would agree to be subordinated by Strasbourg and run the risk of seeing their rulings
be sanctioned by Strasbourg if they did not respect rights guaranteed by the Convention.
Nothing is feared more in Luxembourg than the scenario of a disavowal of one of its
judgements by Strasbourg. Such a sanction would imply that the ECJ is not up to the
requirements of the national constitutional courts and that the latter could put into question

the supremacy of EU law.

Thus, the two courts have the same objective, i.e. to protect human rights at the EU
level, but they do so for very different reasons. Since each court’s solution to the problem is
related to an intrusion into the other court’s legal realm, their first encounters were not overly
enthusiastic. At the heart of the ensuing interactions between the European courts are the
questions of the supremacy of EU legislation (defended by the ECJ), the constitutional
superiority and universality of human rights (defended by the ECourtHR), the question of the
scope of the judgements handed down by the two courts (at the national and supranational
level) and the purpose of setting up an external human rights control at the Community level
(by the ECourtHR). Before turning to the ECourtHR judges’ continuous attempts to
domesticate and to annex the EU, we will examine how the ECJ judges borrowed

fundamental rights in Strasbourg and instrumentalised the Convention for their own needs.

8 In the mid-1970s the judges of the ECourtHR were for the first time confronted with applications directed
against the European Communities.
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RECIPROCAL INTRUSIONS

Borrowing Rights from the ECHR

The ECJ's emergence as a human rights actor was not to be expected at first.
Confronted with the complaints of private litigants and the réserve constitutionnelle of the
German and Italian constitutional courts, it was impelled to fill these gaps in a praetorian way
in order to endorse the supremacy of EU law. In the Stork case (4.2.1959) the ECJ still
refused to take into account human rights.*® Under the pressure of national constitutional
courts, the ECJ subsequently increased the level of protection of fundamental rights and
progressively became a jurisdictional protector of fundamental rights in the EU’s legal order
(Cohen-Jonathan, 1994, p. 90-91, Jacobs, 2001, Jacqué, 2004, 53-59).

Since the beginning of the 1970’s, the ECJ has in particular borrowed the rights
guaranteed in the framework of the ECHR in order to protect fundamental rights and (hence)
assert its own role. By a “process of incremental valorisation” (Simon, 2001, p. 35), the
Convention’s status has become increasingly prominent at the EU level. After having
declared that Community acts should be compatible with the fundamental rights “enshrined
in the general principles of community law and protected by the court” (Stauder, 12.11.1969,
point 7), it confirmed this approach in Internationale Handelsgesellschaft (17.12.1970), when
it declared the supremacy of European law over national constitutions. In this judgement the
ECJ added that the protection of fundamental rights at the European level is “inspired by the
constitutional traditions common to the member states” (point 4). The ECJ waited for France
to sign the European Convention on Human Rights, on 3 May 1974, before mentioning the
“various international treaties, including in particular the Convention for the protection of
human rights and fundamental freedoms” eleven days later and that “international treaties for
the protection of human rights on which the member states have collaborated or of which
they are signatories, can supply guidelines which should be followed within the framework of
community law” (Nold decision, 14.05.1974, points 12 and 13). The Nold decision preceded
the German Bundesverfassungsgericht's first Solange decision by two weeks. Since
Karlsruhe did not take it into account, the ECJ judges had to push even further their

guarantees for the protection of human rights.

9 Stork, a coal importer, took action against the High Authority on the basis that one of its decisions infringed
fundamental rights protected by the German constitution.
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Individual articles of the ECHR have been mentioned explicitly from 1975 onwards
(since the Rultili decision, 28.10.1975, point 32). The ECJ has confirmed this move, for
example, in the Johnston case (16.05.1986) when it noted that the principle of effective
judicial control “is laid down in articles 6 and 13" of the ECHR (point 2), as well as in its
Heylens judgement (15.10.1987) when it also referred to the same articles. On 22 October
1986, the German Constitutional Court abandoned its role as guardian of fundamental rights
when it ruled that the guaranteed protection of German citizens’ fundamental rights could be

withdrawn “as long as” (solange in German) the ECJ provides equivalent protection.

Subsequently, the ECJ continued to emphasise the importance of fundamental rights.
In 1989, the ECJ judges added that the European Convention on Human Rights has a
“particular significance” (Hoechst, 21.09.1989). More recently, in the P/S and Cornwall
County Council case (30/04/1996) the ECJ for the first time made a reference to the
ECourtHR’s case law (Spielmann, 2001, p. 803). In the Baustahlgewebe GmbH case
(17.12.1998), the ECJ also referred to the ECourtHR’s case law on the right to a fair trial
enshrined in article 6 of the ECHR. According to Gérard Cohen-Jonathan, the
Baustahlgewebe decision is one of the most prominent examples where the court “directly
and expressly relies on” Strasbourg’s jurisprudence and where the judges in Luxembourg

“acted as genuine human rights judges” (Cohen-Jonathan, 2002, p. 184).

Furthermore, the much commented Schmidberger, Internationale Transporte und
Planzige case (12.6.2003) (see Alemanno, 2004), which confirmed the direction taken by
the ECJ in its earlier Familiapress judgement (26 June 1997), is a good example of
Luxembourg’s favouring of rights as protected by the ECHR - more specifically, freedom of
expression - over economic rights — freedom of movement of goods - as granted by the EU
treaties (Tridimas, 2004). In the recent Omega Spielhallen- und Automatenaufstellungs-
GmbH case of 14 October 2004, the ECJ also had to seek an equilibrium between
fundamental liberties and human rights and opted for the latter. Although, strictly speaking,
the ECJ treats economic and fundamental rights as complementary, rather than establishing

a hierarchy of rights,? there now exists a “de facto hierarchy” in favour of fundamental rights,

% In its decision, the Court argues that freedom of expression and freedom of movement are of equal

constitutional ranking, but decided that the Austrian authorities could not be held responsible for a perturbation of
international exchange of goods when it allowed an environmental association to organise a manifestation at the
Brenner pass, which had the effect of blocking the circulation between Italy and Austria for 30 hours. The
international transport company Schmidberger was among those who were blocked on the motorway linking
Germany and ltaly and sought damages from the Austrian authorities for their alleged failure to guarantee
freedom of circulation.
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according to an ECJ official.?* Following the above-mentioned judgements, there are now
internal debates at the ECJ as to whether or not Luxembourg should carry out a fundamental
reversal of its case law, so that all national measures restricting fundamental liberties for the

sake of guaranteeing fundamental rights would be presumably compatible with the treaties.??

Furthermore, on 16 June 2005, the ECJ extensively used the ECourtHR's case law in
making its Pupino judgement, which introduced a direct effect of EU decisions in criminal
matters. Although initial drafts of the judgement extensively quoted Strasbourg's
jurisprudence in a very precise manner,” the final judgement still relies heavily on the
Convention and its court's work to justify its groundbreaking decision, which not only
confirms the supremacy of EU law in Justice and Home Affairs, but also that the ECJ has an

eye on the protection of fundamental rights in that area.**

Yet, on 18 July 2005 the German constitutional court, which in its 1993 decision on
the Maastricht treaty insisted that it still had jurisdiction to challenge EU acts if they extend
the EU’s competence or violate fundamental rights, chose to ignore the Pupino judgement
when it declared void the European Arrest Warrant in a case where a German national was
facing an extradition request from Spain on al-Qaida terrorist charges.?® Karlsruhe did so on
the grounds that the protection of fundamental rights was not sufficiently guaranteed. The
capsizing of the European Arrest Warrant in Germany is a reminder how much national
constitutional courts can put the EU under pressure with regard to its ability to protect human

rights, and explains why the ECJ has to apply the highest standards in this area.”

! Interview at the ECJ (June 2005).
%2 |nterview at the ECJ (June 2005).
% Interview at the ECJ (June 2005).

% The main issue was whether or not the Italian courts are obliged to interpret the national legislation on the
procedure for taking testimonies from children who were victims of a crime in conformity with the EU’s framework
decision regarding the treatment of particularly vulnerable victims in criminal proceedings.

% According to the German consitutional court, “the Act encroaches upon the freedom from extradition (Article
16.2 of the Basic Law (Grundgesetz — GG)) in a disproportionate manner because the legislature has not
exhausted the margins afforded to it by the Framework Decision on the European arrest warrant in such a way
that the implementation of the Framework Decision for incorporation into national law shows the highest possible
consideration in respect of the fundamental right concerned. Moreover, the European Arrest Warrant Act infringes
the guarantee of recourse to a court (Article 19.4 of the Basic Law) because there is no possibility of challenging
the judicial decision that grants extradition. Hence, the extradition of a German citizen is not possible as long as
the legislature does not adopt a new Act implementing Article 16.2 sentence 2 of the Basic Law”
(Bundesverfassungsgericht, 2005).

% The German judges were clearly aware of the Pupino judgement. See the dissident opinion of judge Gerhardt,
http://www.bundesverfassungsgericht.de/entscheidungen/rs20050718 2bvr223604.
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Generally, references to ECHR articles and case law are now quite commonplace in
Luxembourg and the judges are much less cautious than they were a couple of years ago.
For the 1974-1998 period, Elspeth Guild and Guillaume Lesieur referenced more than 70
ECJ judgements and opinions in which the ECHR appears (Guild and Lesieur, 1998).
Meanwhile, the ECHR'’s status has continued to evolve considerably in the EU’s legal order.
For the 2001- March 2003 period, Allan Rosas counted 37 judgements of the ECJ and 22
judgements of the CFI that explicitly referred to fundamental rights (Rosas, 2005). The ECJ
not only relies on the ECHR in these judgements, but the references to the Convention within
its judgements have multiplied. Whereas, for example, the 1974 Nold decision mentioned the
Convention only once, references to the ECHR can be found in eight points in the 2003

Schmidberger decision.

In short, the ECJ’s use of the ECHR has evolved from very general references to an
expanding integration of the Conventional acquis into its own case law. The ECJ has helped
considerably in putting an end to the debate on the clash between the “Europe of human
rights” and the “Europe of trade” by relying on the ECHR and the ECourtHR’s case law. It
has shown that business does not trump fundamental rights and that these two supposedly
separate “Europes” increasingly overlap, and can do so to the benefit of human rights. If the
ECJ’'s eagerness to rely on the ECHR in order to improve the protection of fundamental
rights sounds like good news, its application of the Convention has happened to be a source
of some bewilderment in Strasbourg. Indeed, whereas the judges in Luxembourg are

overzealous in their use of the ECHR they do not, however, feel bound by the Convention.

Instrumentalising the ECHR

According to Denys Simon, the ECHR’s status with regard to the European legal
order has evolved from a situation of “gentle integration towards absorption, or [from a
situation] of borrowing, towards appropriation” (Simon, 2001, p. 37). In the absence of any
formal EU accession to the Convention, the ECJ judges make a rather selective use of the
ECHR. Rather than acknowledging they are bound by it, they frame the ECHR as a mere
“source of inspiration”, taken from the “general principles of law”. This formulation, which the
ECJ has introduced in its early fundamental rights-related decisions and which has
subsequently been taken over by the EU treaties, is of strategic value. The ECJ always

specifies that the observance of the general principles of law is ensured by itself. A direct

Questions de recherche / Research in question — n° 15 — October 2005 20
http://www.ceri-sciences-po.org/publica/qdr.htm



reference to the ECHR would imply recognition of the pre-eminence of the ECourtHR - which
is to ensure the observance of the ECHR - whereas an indirect use of the ECHR is a way of
keeping Strasbourg outside of its legal order. In this vein, the ECJ also refers to Strasbourg’s
case law “by analogy”. This expression implies that the ECJ merely draws comparisons for
the purpose of clarification and explanation and that the cases in Luxembourg remain clearly

different from those in Strasbourg.

The ECJ might of course not have had the choice to do otherwise. It arguably has no
obligation to bind itself to the ECHR, since the EU is not a contracting party to the ECHR.
Strictly speaking, the EU need not subject itself to the obligations of the ECHR as long as it is
not a contracting party to this convention (Simon, 2001, p. 34). As a result, the Court of
Justice has always interpreted the Convention and its case law rather freely (Lawson, 1994,
p. 227, de Kerchove, 2000, p. 13, Spielmann, 2001, p. 806). The ECJ’s increasing and ever
more precise use of the Convention has rapidly turned out to be problematic. It has led to a
situation where two supranational courts interpret the same text in different contexts and,

sometimes, in different ways, without possessing any formal instruments for coordination.

Because of the absence of formal links between the European Community and the
Convention, the ECJ has occasionally ignored the Convention or pre-empted Strasbourg’s
case law when referring to (and thus interpreting) the ECHR (Spielmann, 2001, p. 796-802).
Yet, there are no cases where Luxembourg did not respect Strasbourg’s case law. For many
lawyers, however, this situation of constant uncertainty is highly unsatisfactory (Turner, 1999,
p. 453). Divergence of the two courts’ case laws can notably lead to confusion at the national
level (Bribosia, 2002). National courts must apply communitarian and conventional law and
case law. As both legal orders are superior to national law, some authors consider divergent
case law to be a serious legal problem since in that case national judges face two different

interpretations on similar issues without knowing which one to apply.

The above-mentioned Hoechst judgement is, for instance, a typical example of the
risks inherent to Luxembourg’'s use of the ECHR. In its judgement, the ECJ gave an
interpretation on individual dispositions of the European Convention on Human Rights before
the European Court of Human Rights could make its opinion heard (Lawson, 1994, p. 234-
235) and without, of course, consulting Strasbourg. Luxembourg also decided that respect
for private life and home, as protected under Articles 8 and 9 of the ECHR, does not apply to
business companies, whereas Strasbourg later ruled that it does (Niemietz v. Germany,
16.12.1992). Similarly, regarding article 6(1) of the Convention and the right to a fair trial, the

European Commission of Human Rights held that this article includes a right to protection
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against self-incrimination (Saunders v. United Kingdom, 14.05.1994, § 30), whereas the ECJ,
in the Orkem v. Commission case, had already ruled the other way in 1989, in the absence
of existing case law from Strasbourg. Later, the ECourtHR confirmed the European
Commission of Human Rights’ decision in John Murray v. United Kingdom (8 February
1996), in Saunders v. United Kingdom (17 December 1996) and in various other
judgements.?” On the whole, conflicting case law not only remains relatively rare (Spielmann,
2001; Tulkens and Callewaert, 2002), but divergences have also diminished in recent years

as a result of Luxembourg’s readjustments.

For a couple of years, the ECJ has, however, shown motivation to avoid diverging
case law with Strasbourg. In its “PVC 1I” judgement of 15 October 2002, the ECJ brought its
case law into line with Strasbourg’s jurisprudence on the right to protection against self-
incrimination.?® After a long development on the Orkem case, the ECJ notably stated that
there “have been further developments in the case-law of the European Court of Human
Rights which the Community judicature must take into account when interpreting the
fundamental rights” (8 274). Furthermore, in the Roquette Fréres case (22.10.2002), the ECJ
put an end to 13 years of diverging case law on the protection of the home with the

ECourtHR by explicitly referring to Strasbourg’s jurisprudence:

For the purposes of determining the scope of that principle in relation to the protection of
business premises, regard must be had to the case-law of the European Court of Human
Rights subsequent to the judgement in Hoechst. According to that case-law, first, the
protection of the home provided for in Article 8 of the ECHR may in certain circumstances be
extended to cover such premises (see, in particular, the judgement of 16 April 2002 in Colas
Est and Others v. France, not yet published in the Reports of Judgements and Decisions, §
41) and, second, the right of interference established by Article 8(2) of the ECHR might well
be more far-reaching where professional or business activities or premises were involved than
would otherwise be the case (Niemietz v. Germany, cited above, § 31).

Yet, the streamlining of the ECJ’s case law did not necessarily entail that the ECJ
would acknowledge any form of dependence on the ECourtHR. For a long time, the ECJ did
not at all refer to individual dispositions and case law, precisely because it did not want to
jeopardize its autonomy. Subsequently, it only made very careful use of Strasbourg’s case

law, framing it as general principles of law and multiplying rhetorical precautions in its

" For example : Servés I.J.L. and Others v. United Kingdom (19 September 2000); Heaney and McGuinness v.
Ireland (21 December 2000); Quinn v. Ireland (21 December 2000); J.B. v. Switzerland (3 May 2001,); P.G. and
J.H. v. United Kingdom (25 September 2001); Beckles v. United Kingdom (8 October 2002); Allan v. United
Kingdom (5 November 2002).

% Joined Cases C-238/00 P, C-244/99 P, C-245/99 P, C-247/99 P, C-250/99 P to C-252/99 P. Limburgse Vinyl
Maatschappij (LVM) and Others v. Commission.
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judgements. It is only by these principles that the ECHR has indirectly been incorporated into

the EU’s legal order.

For example, in the Baustahlgewebe case, where the ECJ referred to the ECourtHR’s
case law for the first time, it made sure to do so only “by analogy” (point 29). In the Roquette
Fréres case, the ECJ directly referred to the ECourtHR’s case law (point 29), but it did so
only after having mentioned that the rights established in the ECHR are fundamental rights
that form an integral part of the general principles of law protected by the ECJ (points 23 and
26). In its point 52, the judgement then refers to further ECHR case law “by analogy” again.
In the Orfanopoulos judgement of 29 April 2004, Luxembourg has referred to an ECourtHR
case without using this safeguard (see point 99). Yet, the ECJ judges explicitly recalled their
established case law on the Convention’s place in the European Community. The recent
Omega Spielhallen- und Automatenaufstellungs-GmbH case is a good example of the

cautious wording the ECJ uses in most of its judgements when referring to the ECHR:

It should be recalled in that context that, according to settled case-law, fundamental rights
form an integral part of the general principles of law the observance of which the Court
ensures, and that, for that purpose, the Court draws inspiration from the constitutional
traditions common to the Member States and from the guidelines supplied by international
treaties for the protection of human rights on which the Member States have collaborated or to
which they are signatories. The European Convention on Human Rights and Fundamental
Freedoms has special significance in that respect (see, inter alia, Case C-260/89 ERT [1991]
ECR 1-2925, paragraph 41; Case C-274/99 P Connolly v Commission [2001] ECR 1-1611,
paragraph 37; Case C-94/00 Roquette Freres [2002] ECR 1-9011, paragraph 25; Case C-
112/00 Schmidberger [2003] ECR 1-5659, paragraph 71). [author’'s emphasis]

So, whereas the ECJ now de facto applies ECHR case law, it has not specified
whether this is a binding endeavour. The evolution of Luxembourg’s use of the ECHR is
underpinned by two distinct, seemingly contradictory logics, which the ECJ has to balance
out constantly. It is torn between its obligation to protect fundamental rights and its aspiration
for institutional independence. Its current use of the ECHR is the solution to this problem.
The balancing act consists in using the ECHR to guarantee the protection of fundamental
rights while simultaneously blocking off the ECourtHR — which normally comes unavoidably
with the ECHR. When the ECJ merely “draws inspiration” from the ingredients of the “general
principles of law”, it tries to ensure itself of remaining the only court to interpret EU law. In
Strasbourg, the ECJ's use of the ECHR is watched closely.”® There is an increasing
contentment with the recent evolution of Luxembourg’s case law and some actors have
noticed that the ECJ has become less painstaking when it frames its references to their case

law. Yet, the ECJ is still far away from annexing itself to the Convention.

% Interview at the ECourtHR (February 2005).
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To wrap it up, whereas the ECJ invented the protection of fundamental rights at the
EU level by instrumentalising the ECHR in order to ensure the supremacy of EU law (and
thus the pre-eminence of its own role), it did not go too far because this would have
endangered its institutional autonomy. Enthusiastic when it comes to drawing on the
ECourtHR’s work, it is equally careful not to get trapped as it fishes for inspiration beyond its
territorial waters. As Lawson puts it in his metaphor: “Ulysses may have tied himself to the
mast, but this time he has made sure that the knots remain within his own reach” (Lawson,
1994, p. 227).

Hence, the ECJ does not merely borrow from the ECHR. It also instrumentalises it for
its own institutional needs, while simultaneously sneaking away from the ECourtHR’s control,
arousing fears in Strasbourg that the ECJ was not ready to give back the Convention. Seeing
that the ECJ increasingly uses the ECHR and seemingly helpless judges in Strasbourg,
some observers have already predicted the sudden death of a human rights court deprived
of its normative foundations. Others have envisaged a complete separation of the EU and its
member states from the Council of Europe (Toth, 1997, see Carlier, 2000 for an overview of
all possible scenarios). Yet, Luxembourg’s “a la carte” use of the ECHR (Tulkens, 2000) has
not passed unnoticed in Strasbourg. During a joint interview with the ECJ judge Puissochet,
J.-P. Costa, the Vice-President of the ECourtHR mentioned that the ECJ’s dedication to the
Convention caused some “perplexity” in Strasbourg (Puissochet and Costa, 2001, p. 164).
Whereas the ECJ “vampirises” the Convention (Simon, 2001), the ECourtHR has not

remained inactive though.

Domesticating the EU

While the ECJ has been careful not to draw the ECourtHR into its legal order,
Strasbourg has penetrated the EU by means of its own case law. It has continuously
retightened “Ulysses’ knots” and tries to “domesticate” the EU, i.e. it increasingly treats it as if
it were an internal politico-legal order on which it applies an external control. The EU has
attracted Strasbourg’s attention as it received applications alleging violations of the ECHR by
the European Community. In almost thirty years of jurisprudential construction, the human
rights judges have put the EU under considerable pressure. The ECourtHR has indeed not
shied away from controlling human rights at the EU level. Yet, Strasbourg’s interference in

the EU’s constitutional space has been a slow and gradual process, as the judges did not
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want to upset EU authorities and as EU-related requests dribbled in gradually (Delmas-
Marty, 2004, p. 645).

It was by the end of the 1970’'s that Strasbourg was confronted with an EC-related
question for the first time. In 1978, in the CFDT v. the EC and, in a subsidiary manner, the
collective of their Member States and the Member States taken individually case
(10.07.1978), the applicants simultaneously directed their request against the EC as such,
but also against all EC member states taken collectively and individually. The European
Commission of Human Rights decided not to have jurisdiction because the EC is not a
contracting party to the ECHR. In its decision it also stated that the “collective of the EC’s
member states” is an unknown notion and specified that the Council of Ministers is not an
institution that falls under its jurisdiction. While the Commission was more hesitant with
regard to the individual responsibility of the EC member states, it also rejected this way of
approaching EC acts on the grounds that France had not yet accepted the right to individual
recourse with regard to the ECHR at that moment (France only did so in 1981).
Subsequently, the EComHR reiterated this jurisprudence in various cases related to the
EC.%

In the Etienne Téte v. France case (9.12.1987) concerning the European elections,
the Commission clarified its positions with regard to the EC member states’ responsibility for
EC acts by stating that the contracting parties could not escape the ECHR provisions as they
accede to other international organisations. The Commission more precisely argued that the
conclusion of international treaties could not set the EC member states free from obligations
previously contracted in the framework of the ECHR. Whereas it did not exclude the transfer
of competences to international organizations, it held that the rights granted by the ECHR

must continue to be respected.®

In the M & Co. v. The Federal Republic of Germany case (9.02.1990), the
Commission confirmed its jurisprudence by stating that the EC member states remain
responsible for the implementation of Community acts and cannot escape the guarantees

foreseen by the ECHR. It also declared it was incompetent to examine procedures and

% palfino (8 Mai 1985), Dufay (19 January 1989), De la Fuente (29 Mai 1991).

A part of the legal doctrine (Bultrini, 2002) backs the Commission’s move by referring to article 30 of the Vienna
Convention on the Law of Treaties which states that “when a treaty specifies that it is subject to, or that it is not to
be considered as incompatible with, an earlier or later treaty, the provisions of that other treaty prevail.” Jean-Paul
Jacqué nevertheless recalls that France, for instance, had ratified the Treaties of Rome long before it ratified the
ECHR in 1974 (Jacqué, 2002). So, although the EComHR forcefully puts forward this argument, its attempt to
affirm its legal pre-eminence has lacked conviction. Nevertheless, Strasbourg has regularly reiterated its claim,
maybe because most EU member states ratified the ECHR before the treaties of Rome.
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decisions of EC institutions. In this affair, the Commission brought in a new principle with
regard to the hierarchical relationship between the two legal orders. It introduced a “solange”
(i.e. a principle of equivalent protection comparable to the German constitutional court’'s 1986
Solange decision) in which it declared that a transfer of competences to the EC is not
excluded “as long as” fundamental rights receive an equivalent protection at the EC level.
Whereas the German court does not exclude to control EU acts on their respect of
fundamental rights, the EComHR gave the impression of having slightly “amputated its role”
(Bultrini, 2002, p. 16) - although other observers consider that the Commission’s decision

should not be interpreted too restrictively (Jacqué, 1991, p. 339).

The European Court of Human Rights only entered the game during the mid-1990’s
and considerably reinforced the interaction between Strasbourg and the EU. In the Procola v.
Luxembourg case (01.07.1993) the Court did not refrain from controlling if Luxembourgish
texts about milk quotas based on two EC regulations violate the right of property granted in
the first article of the first additional protocol to the ECHR. Later on, in Cantoni v. France
(15.11.96), the European Court of Human Rights was confronted with the control of the
conformity of an EC directive, with the ECHR. It decided that a national regulation taking up
word for word the phrasing of an EC directive does not escape the influence of article 7 of
the European Convention on Human Rights (8 30) and the Court rejected the

“Communitarian exception” proposed by the defence (Tulkens, 2000, p. 54).

Besides, in this affair the ECourtHR also found itself obliged to decide over a potential
conflict between a norm originating from the Community system and a norm established by
the ECHR. Had the court discovered an incompatibility of article L.511 of the French Public
Health Code, which replicates the EC directive 65/65 with article 7 of the European
Convention on Human Rights, it would probably have censored this directive and would have

indirectly carried out a control over the conventionality of an EU directive.

Hence, Strasbourg has not refrained from having a very interested look into
Community matters. A general feature of the evolution of Strasbourg’s approach with regard
to the EU is its tendency to monitor EU activities in an increasingly detailed manner, before
concluding that EU-related applications were inadmissible. Recently, however, the Court has

become more insistent and switched from virtual control to intrusion.
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Annexing the EU

By the end of the twentieth century, the ECourtHR made it clear that it had no
intention of waiting until the EU finally adhered to the European Convention in Human Rights.
In 1999, Strasbourg made a decisive move with its Matthews judgement (18.02.1999). The
case was about deciding whether the United Kingdom could be held responsible for not
having organised European elections in Gibraltar in 1994. The British government
considered that it could not be held responsible for the acts adopted by the Community,
especially since the case involved an EU institution. However, the Court concluded that the
United Kingdom (as well as all the other EU member states) was responsible for the
consequences of the Maastricht Treaty (point 33 of its judgement). The Matthews case not
only shows that Strasbourg feels responsible for controlling EU legal acts, but also that it is
able to condemn a member state (in Cantoni the court did not find a violation of the ECHR).
Whereas Strasbourg had been hesitant on the member states’ individual responsibility since
the CFDT affair, the Matthews case is the first one where an EU member state has

effectively been sanctioned for an EU-related issue.

In Matthews, the incriminated acts are not ordinary European acts. As Francoise
Tulkens - a judge at the ECourtHR - put it, the Court “clearly established its jurisdiction to
control the respect of fundamental rights in the texts of constitutional nature” (Tulkens, 2000,
p. 55). As the Court indicates in its point 33, the act in question is a treaty concluded by the
member states in the framework of the EC and the treaty of Maastricht is not a Community
act either, but a treaty by which the revision of the existing treaties was realised. Besides, the
Court did not neglect to specify that neither the Maastricht Treaty, nor the 1976 act regarding
the elections of the European Parliament could be subject to judicial control by the Court of

Justice.*?

Subsequently, in the T.I. v. United Kingdom decision (7/03/2000 - inadmissible), the
ECourtHR reiterated that the EU member states have to stay in line with the ECHR when
they apply the EU’s Dublin Convention on asylum policy — an area where member states
“give the impression that they wish to re-write the rules to get rid of inconvenient human
rights issues” (Guild, 2004, p. 218). Lately, the ECourtHR has seen an inflation of

applications for alleged EU-related violations of the ECHR. According to a court official in

% The Amsterdam treaty, which reinforces the competences of the Court of Justice, was not yet into force at that
moment. Since the Amsterdam treaty the jurisdiction of the European Court of Justice (ECJ) under the Treaty of
the European Community (TEC) applies explicitly to Article 6(2) TEU with regard to the action of the EU
institutions (article 46 TEU). Yet, the ECJ still does not have the capacity to rule invalid primary law.
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Strasbourg, more or less twenty EU-related cases are still waiting to be decided on.** As a
consequence of the Matthews judgement, EU-related requests are now increasingly directed
against the EU member states taken collectively, on the basis that the latter are responsible
for the acts of international institutions to which they have delegated political and legal
authority. In the absence of an EU accession to the ECHR, “directing the requests against
the fifteen member states is without a doubt a way to show that there is some kind of
uneasiness [...] for the lack of being able to direct these requests against the Community”
(Tulkens, 2000, p. 56).

To this day, the ECourtHR has not sanctioned any of these acts. Yet, the Court has
not pronounced itself on its jurisdiction ratione personae either, i.e. on the question whether
or not the court can accept a request related to a violation by a party that has not adhered to
the ECHR as such. Like Cantoni and Procola, all cases directed against the EU member
states taken collectively have been rejected on the grounds that the requests were
unfounded ratione materiae, i.e. on the grounds that the ECHR did not apply to this matter -
either because there was no violation or because the alleged act did not fall under the scope

of the Convention.

In the Soc. Guérin Automobiles v. the 15 EU Member States case (4.7.2000), as well
as in the Segi e.a. and Gestoras Pro Amnestia joint cases — on the EU’s policy with regard to
“terrorist organisations and persons” - (23.05.2002) and Senator Lines (10.03. 2004), which
were also directed against all EU member states taken collectively, the court also declared
the requests inadmissible ratione materiae, without going into the question of whether or not
it was actually allowed to deal with EU-related questions. Moreover, as Nino Karamoun has
pointed out, Strasbourg explicitly refuses to exclude the possibility of holding EU member
states responsible for EU acts in the Guérin Automobiles affair (Karamoun, 2005, p. 95, see

point 69 of the judgement).

In the longstanding Emesa Sugar N.V. v. The Netherlands case, where an ECJ

decision and the role of its advocate general were questioned and had to face a rather

% Interview at the ECourtHR (February 2005). See for example: Lau v. Germany and CEE (request n° 62298/00);
Connolly v. 15 EU Members States (request n° 73274/01); Biret International SA v. 15 EU Members States
(request n°® 13762/04); West and Hunter v. United Kingdom (request n° 338/03) ; Orme and others v. Belgium
(request n° 38063/02) ; MacDonald v. United Kingdom and others (request n° 338/03) ; Gasparani v. Belgium and
Italy (request n° 10750/03) ; Delbos and others v. France (request n° 60819/00); Behrami v. France (request n°
71412/01). Moreover, in April 2005, the former Stern reporter H.M. Tillack made public his intention to take
Belgium to Strasbourg, after the Belgian police searched his office on the request of the European Commission’s
anti-fraud office OLAF.
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unfavourable jurisprudence (Benoit-Rohmer, 2001),** the ECourtHR declared the application
incompatible ratione materiae in January 2005 and did “not find it necessary” to deal with the
ratione personae aspect of this affair in which the Netherlands had to answer for a
supranational act. So, the Court no longer pronounces itself on its “intentions”, before
rejecting requests ratione materiae and leaves open the question of whether or not it could
eventually hold the 15 (now 25) responsible for human rights violations emanating from the
EU level.

What it does in all its EU-related decisions is to undertake a very detailed scrutiny of
EU law (also see Spielmann, 2004, p. 1458). Above and beyond the question of Strasbourg’s
jurisdiction, it appears that its judges have been scanning the EU for human rights violations

for a very long time already and that they do so in all policy areas.

On 30 June 2005, the Bosphorus Airways v. Ireland made its latest move forward. In
this case the applicant maintained that the manner in which Ireland implemented the
sanctions regime against the FRY, which was based on an EC regulation, had violated its
rights as guaranteed under the Convention. Although the court unanimously decided to a
non-violation of the ECHR, it seized the occasion to refine its M & Co jurisprudence. Even if
the judges never comment on pending cases, the debates preceding their decision appear to
have been characterised by a disagreement on whether or not the M & Co jurisprudence
should be overturned or whether or not the Matthews jurisprudence is extendable to all other
EU-related cases. *> The final judgement appears to be a compromise between these two
approaches. In point 155 of its judgement, the court decided to maintain its “presumption of
equivalent protection” as elaborated in M & Co, but that “any such finding of equivalence
could not be final and would be susceptible to review in the light of any relevant change in
fundamental rights’ protection”. In point 156, the court states that it presumes that an EU
member state will not depart from the Convention when it implements EU acts and that “any
such presumption can be rebutted if, in the circumstances of a particular case, it is
considered that the protection of Convention rights was manifestly deficient”. In such cases,
the interest of international co-operation would be outweighed by the Convention's role as a
“constitutional instrument of European public order” in the field of human rights (Loizidou v.
Turkey).” Put differently, the ECourtHR is willing to wait until the EU has formally adhered to

the ECHR before treating it in the same way as the Convention’s contracting parties, but it

* The company complained that it had been deprived of a fair hearing because in the proceedings before the
ECJ on a request for a preliminary ruling it had not been allowed to respond to the opinion of the advocate
general.

% Interviews at the ECourtHR (February 2005).
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has also declared that it could sanction member states for EU-related acts if they violate the
ECHR. Furthermore, in their joint concurring opinion the judges Rozakis, Tulkens, Traja,

Botoucharova, Zagrebelsky and Garlicki “clarify” that the judgement

“concludes that the applicant company's complaint is compatible not only ratione loci (which
was not contested) and ratione personae (which was not in issue) but also ratione materiae
with the provisions of the Convention. Thus, the Court clearly acknowledges its jurisdiction to
review the compatibility with the Convention of a domestic measure adopted on the basis of a
European Community Regulation and, in so doing, departs from the decision given in M. & Co.
v. the Federal Republic of Germany (...) It has now been accepted and confirmed that the
principle that Article 1 of the Convention “makes no distinction as to the type of rule or
measure concerned and does not exclude any part of the member States' 'jurisdiction' from
scrutiny under the Convention” (United Communist Party of Turkey and Others v. Turkey (...)
also applies to European Community law. It follows that the member States are responsible,
under Article 1 of the Convention, for all acts and omissions of their organs, whether these
arise from domestic law or from the need to fulfil international legal obligations."

Even though they emphasise that the presumption of equivalent protection can be
rebutted if the human rights protection is “manifestly deficient”, they also regret that
Strasbourg tends to limit itself to an in abstracto review of the EU’s fundamental rights
protection system® - especially because “the Union has not yet acceded to the European
Convention on Human Rights and that full protection does not yet exist at the European
level” (point 3). In conclusion, they maintain that Strasbourg has to “remain vigilant”.*” From
now on, the EU no longer enjoys what has previously been qualified as a “total immunity”
with regard to the ECHR (Krenc, 2005, p. 124).

At the end of the day, it appears that an external actor has invited itself into the EU’s
legal order. The ECourtHR has managed to get the EU exactly where it wants it to be: it has
been tied to the ECHR. Strasbourg has been able to express itself on all possible EU
matters. Besides institutional questions, it had to deal with the EU’s economic and social
policies, with questions of democracy and asylum policy in the EU, with the way it deals with
terrorism and how it applies international sanctions. Moreover, the ECourtHR not only feels
responsible when its member states incorporate EU law into domestic law, but also for purely
supranational acts. Strasbourg meticulously scrutinizes the EU’s activities and it has also
proved to be able to rule on the conformity of EU acts with the ECHR. Thus, the ECourtHR

has played an important part in solving Europe’s binary human rights puzzle. With the

% “From this procedural perspective, the judgement minimises or ignores certain factors which establish a
genuine difference and make it unreasonable to conclude that “equivalent protection” exists in every case”
(point 3).

" “Thus, in order to avoid any danger of double standards, it is necessary to remain vigilant. If it were to
materialise, such a danger would in turn create different obligations for the Contracting Parties to the European
Convention on Human Rights, divided into those which had acceded to international conventions and those which
had not” (point 4).
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Bosphorus judgement, Strasbourg has found a way to wait for a formal EU accession, while
confirming at the same time that it can intervene at the EU level. In Strasbourg, it is now
sometimes argued that the ECourtHR has carried out a “de facto annexation” of the EU to

the Convention.*®

The ECourtHR judges have been patient enough to avoid a scenario of a “forced
accession”. Whereas they don't have to wait for the EU to join, ferocious incursions into the

EU would indeed have been counterproductive. As a result of the two courts’ “reciprocal
actions” (Simmel, 1999) on their respective legal orders, they also came to interact more
directly. As each court’'s respective mission intersects with the other court’s institutional
priorities, any court case related to the EU and fundamental rights immediately turns into an
inter-institutional challenge. As jurisdictional guardians of their legal orders, the European
courts are wary of their sovereignty and they are both highly armed to protect their respective
chasse gardée against any trespassers. However, their relationship has considerably
changed in recent years because it turned out that, despite remaining tensions, the two

courts have common interests as well.

ENTANGLED COURTS

A Contingent Linkage

The EU legal order is a hard nut to crack. The European Court of Human Rights has
regularly given the ECJ opportunities to worry by progressively interfering into its legal order,
thus questioning its monopoly on the interpretation of Community law. Since applicants
increasingly drag EU member states to Strasbourg, the ECourtHR is now likely to intervene
on all EU matters. As a second supranational court marches in at the EU level, the ECJ no
longer remains the sole interpreter of EU law. The ECJ did not let this happen without
resistance though. Luxembourg has been confronted twice with issues directly linked to the

ECourtHR and the role this court plays within the EU. Intentionally or not, its decisions have

% Interviews at the ECourtHR (June 2002 and February 2005).
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had the effect of blocking the ECourtHR’a access to the EU each time. For its part,

Strasbourg has been inclined to retighten the knots somewhat more firmly afterwards.

In the ECJ’s famous “opinion 2/94” (28.03.1996) on the question of whether or not the
EC could accede to the ECHR, Luxembourg deemed that in the “actual state of the
Community law, the Community does not have the competence to adhere [to the ECHR]”
and that such an accession requires a revision of the treaties by the member states “because
of its constitutional scope”. It had been asked to issue this opinion by the Council of
Ministers. The latter was unable to reach an agreement on this question, which had been put
on the agenda by the Commission in 1990, and referred the question to Luxembourg (De
Schutter and Lejeune, 1996, De Schutter, 2002). Because governments did not agree, the
ECJ had the occasion to intervene directly in an ongoing political debate in which its own fate
was at stake. Importantly, the EU treaties hold that a negative opinion by the Court

obligatorily requires a treaty revision if the policy in question is to be adopted. *°

Given that the ECJ judges’ deliberations remain secret, it is impossible to find out
whether or not those judges who voted in favour of opinion 2/94 consciously intended to
protect their legal order from the ECourtHR'’s interference. For a judge in Luxembourg who
was not among the judges who made that decision “the underlying intention [of opinion 2/94]
was very clearly to avoid being subjected to Strasbourg”.*® On the one hand, the ECJ seems
to have favoured its institutional interests over the improvement of the protection of human
rights in Europe. Given that several member states, and predominantly the United Kingdom
at that moment, openly resisted the EU’s accession (De Schutter and Lejeune, 1996, p. 559),
the judges must have known that they did not issue a letter of invitation to Strasbourg when
they imposed a treaty revision on this issue. The ECJ came under heavy attack from the
doctrine where it was criticised for being a political judgement (Wachsmann, 1996) - at least

by those legal scholars who were in favour of such an accession.

On the other hand, it is also clear, however, that the judges might not have been able
to act differently. A positive opinion 2/94 would have been a political judgement as well. The
ECJ might not have wanted to decide on an issue where member states did not take

responsibility when they could have. Very symbolically, the judges handed the question back

¥ In its article 300 § 6 (formerly article 228 § 6), the EC treaty establishes a cooperation procedure between the
ECJ and the other EU institutions, where “the European Parliament, the Council, the Commission or a Member
State may obtain the opinion of the Court of Justice as to whether an agreement envisaged is compatible with the
provisions of this Treaty. Where the opinion of the Court of Justice is adverse, the agreement may enter into force
only in accordance with Article 48 of the Treaty on European Union” (article 48 establishes the conditions for
Treaty revisions).

% Interview at the ECJ (June 2005).
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to the governments, when they issued their opinion a day before the opening of the
Intergovernmental Conference (IGC) leading to the Amsterdam treaty. It is rare to see non-
majoritarian institutions anticipate political decisions at a moment where governments are
preparing to take important political steps. On the eve of an IGC, which was to considerably

enhance the ECJ’s power, no different outcome was to be expected.

In the absence of political agreement, the Amsterdam and the Nice treaties
subsequently ignored the question of an EU/EC accession to the ECHR. Intentionally or not,
the ECJ played an important role in this episode, which left the ECourtHR standing outside of
the EU’s front door. Although it is not sure whether this door was slammed or whether it
merely remained closed as it was before, the ECHR had, for its part, already been received
with honours in the EU and the ECJ’s own autonomy remained intact. Opinion 2/94 did not
hold Strasbourg back from seeking a better hold on Community law though. On the contrary,
Strasbourg sneaked in by the backdoor when it issued two major rulings right after
Luxembourg had given its opinion. From an inter-institutional point of view, the Cantoni and
Matthews cases appear to be Strasbourg’s retort to the ECJ’s decision that severely blocked
the ECourtHR’s control and access to the EU. Only a couple of months after the ECJ had
issued its decision on the impossibility for the EU to accede to the ECHR in March 1996,

Strasbourg “marked a decisive point™*

with Cantoni in November 1996. Similarly, Dean
Spielmann has interpreted this judgement as a “warning shot” (Spielmann, 2001, p. 805). A
couple of months later, the ECJ very symbolically referred to Strasbourg’s case law a third
time in its Familiapress judgement (after it had already done so the above-mentioned P/S
and Cornwall County Council and Procédure pénale v. Ruiz Bernaldez, 28/03/1996) by
referring to Strasbourg’s case law in (28/03/1996). In February 1999, Strasbourg made

another “key judgement™?

with Matthews, one of the court’s first judgements after Protocol
11 came into effect in November 1998, strengthening the Court’s autonomy and powers and
abolishing the EComHR. With the Matthews judgement, which was rather controversial even
for the judges in Strasbourg (i.e. the UK and Czech judges dissident opinion), Strasbourg
gave its own opinion on the ECJ’s opinion by annexing the EU via its member states. At the
ECJ, an official admits that “Matthews was an annoying judgement round here”.*® Right after
Strasbourg’s Matthews judgement, the ECJ made its Baustahlgewebe decision in December

1998. Taking the initiative into its own hands, the European judges in Strasbourg extended

“! Interview at the ECourtHR (June 2002).
“2 Interview at the ECourtHR (June 2002).

3 Interview at the ECJ (June 2005).
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their dominion at a moment when the EU member states disagreed on the EU’s accession to
the ECHR.

The second example of the two courts’ direct jurisprudential interaction has been a
facedown between the ECourtHR and the ECJ’s Court of First Instance in the Senator-Lines
affair. The “long awaited” (Calonne, 2003, also see Burgorgue-Larsen, 2004) ruling of the
Strasbourg court on Senator-Lines, a request which was directed against the 15 member
states, ended in a rather unexpected way. In this case, the ECourtHR had to deal with a fine
inflicted by the European Commission and to verify if there was a violation of the articles 6
and 13 of the ECHR.**

Before even being able to rule on its admissibility, the ECourtHR was forced to cancel
the hearing (Council of Europe, 2003b), because on 30 September 2003, three weeks before
the ECourtHR’s planned decision, which was due to take place on 22 October 2003, the
European Court of First Instance in Luxembourg decided to set aside the fine of 273 million
euros imposed on Senator-Lines (and 15 other companies) by the European Commission
(Atlantic Container Line and Others v. Commission, joined cases T-191/98 and T-212/98 to
T-214/98). A couple of months later, on 10 March 2004, Strasbourg came back to the
Senator Lines case. It then decided that the application was inadmissible by declaring that
the applicant company could not claim to be a victim of a violation of the ECHR as there was
now clearly no violation left, after the annulment of the fine. As a result of the tensions
between the judges in Strasbourg, the Senator Lines decision is written in ambiguous terms.
In its final assessment the court points out that “the facts of the present case were never
such as to permit the applicant company to claim to be a victim of a violation of’ the ECHR.
Yet, because of the CFI decision of 30 September 2003, it also rejects the arguments of the

applicant “whatever the merits of the other arguments in the case”.*®

Once again, it is hard to tell if this last minute fine quashing by the CFI was meant to
avoid a further move from the ECourtHR to enhance its grip on the EU or if this was an
unintentional side effect. In Strasbourg, the judges immediately switch from legal to
diplomatic mode when questioned about Senator Lines. Out of four judges who took part in

the Senator Lines affair in Strasbourg, all consider that they have “no problem at all” with

* The shipping company Senator Lines alleged a violation of article 6 of the ECHR (access to court), since it had
to pay a fine before a decision was taken in the substantive proceedings before the Court of First Instance in
Luxembourg. It claimed that this would have resulted in the insolvency and liquidation of the company before the
issues were determined by Luxembourg.

5 Whereas the English version uses the word “merits” — which in common law is synonymous to “propriety”, the
French version of the judgement is also very explicit when it employs the word “bien-fondé” - (indépendamment
du bien-fondé des autres arguments énonces en I'espéce).
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Luxembourg. A first judge admitted that he felt “relieved” by the CFI's “deus ex machina”
decision. Then again, he considered that it could also have been a unique opportunity to
overturn the M & Co jurisprudence as there “clearly was a governmental responsibility”.
Another judge stated that “a political interpretation of the CFI's decision could be made” and
that “some judges were satisfied, but others did not appreciate the decision which led to
some frustration” in Strasbourg. A court official considered that “it is clear that the CFI took
the decision to spare the Court from the heavy task of ruling on this case”. “With time
passing”, another judge “now acknowledges the fact that it might have been a coincidence.
But, coincidence or not coincidence, the decision did not make much impression”. A judge
who took part in the judgement at the CFI in Luxembourg did not want to answer the author’s
- admittedly intrusive - question whether or not this ruling might have had anything to do with
Strasbourg.”® For a legal scholar it is obvious that this case had become “too political”,*’
whereas another judge in Luxembourg pointed out that this not very elegant fine quashing
was probably useful to avoid further conflict between two courts that have an increasingly

positive relationship.*®

Cross-Fertilising Courts

Despite both courts’ competitive position in the European human rights configuration,
their relationship cannot be boiled down to unilateral attempts to protect human rights,
institutional rivalry and protectionism. Their relationship appears to have another dimension
as well. The European courts’ reciprocal actions on each other’s legal order can also have a

mutually supportive effect. For its part, the ECourtHR has not only intruded into the EU, but

% It is known that the ECJ and the Commission occasionally support each other to push forward European
integration (Majone, 1996, p. 68-69). Importantly, the ECJ (the EU’s “upper court”) has a much closer relationship
with Strasbourg than the ECJ's Court of First Instance. The latter court's judges never officially met the
Strasbourg judges. An analysis of the complex relationship between the ECJ and the CFlI, on the one hand, and
the ECourtHR and the CFI, on the other, would go beyond the scope of this paper. Generally, the CFI's role with
regard to the Luxembourg-Strasbourg relationship has been praised many times, though (Rideau and Renucci,
1997, p. 115). As already stated, some judges and officials in both Luxembourg courts sometimes feel very close
to Strasbourg, while others do not. A CFl judge who did not take part in the Senator Lines judgement explained to
the author that the CFl is rather known for being much more pioneering with regard to fundamental rights than the
ECJ (see the Jégo-Quéro affair where the ECJ overturned a CFI judgement which would have put an end to
Luxembourg’s restrictive approach with regard to individual access to the ECJ and the right for effective judicial
protection — Brown and Morijn, 2004). Whereas he implicitly distanced himself from other judge formations at the
CFl, it was not clear though what a “pioneering” and “less diplomatic approach” means with regard to Strasbourg
(interview at the ECJ, June 2005).

" The quotations are taken from interviews with 4 judges and one court official in Strasbourg (Feburary 2005),
with a judge at the CFI in Luxembourg (June 2004) and a legal scholar (July 2004).

“8 Interview at the ECJ (June 2005).
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some of its judgements have also helped to strengthen its supranational architecture. As for
the ECJ, its increasing references to Strasbourg’s case law have given new meaning to its
approach to the ECHR - despite the Court’s will for institutional autonomy. Moreover,
Strasbourg also increasingly refers to Luxembourg’'s case law. These dynamics of cross-
fertilisation have not only led to a considerable enrichment of their respective means to
protect human rights, but have also increased both courts’ autonomy with regard to the EU

and Council of Europe member states.

Intentionally or not, Strasbourg has not only been threatening the supremacy of EU
law, it has also been promoting this principle invented by the ECJ as early as 1964, but
which sometimes happens to be difficult to enforce on the national level. For instance, in
1993, the European Commission of Human Rights strongly encouraged national courts to
make preliminary references to the ECJ in the Soc. Divagsa v. Spain (12.5.1993) and Fritz
and Nana S. v. France (28.6.1993) cases - requests which were all declared inadmissible -
when it ruled that a refusal by a national court to seek advice from the ECJ could lead to a
violation of the ECHR and could be contrary to article 6 (right to a fair trial), especially when
the national court’s refusal is an act of an arbitrary nature. Additionally, Strasbourg supported
the system of preliminary references to the ECJ by refusing to take into account the length of
the questions addressed to the ECJ by national judges whenever it had to control whether or
not the length of a trial was contrary to article 6 (Burgorgue-Larsen, 2004b, p. 1060) - a
condemnation would no doubt have had a discouraging effect on national judges to make

preliminary references to the ECJ and would not have been appreciated in Luxembourg.

Furthermore, in 1997, the ECourtHR condemned Greece (Hornsby v. Greece,
19.3.1997) for not executing a Council of State ruling based on an ECJ preliminary decision
(Spielmann, 2004, p. 1459-1462), thus strongly reminding the Greek administration of the
supremacy of EU law. Similarly, in Dangeville and Cabinet Diot et SA Gras cases against
France (16.4.2002 and 22.07.2003), the ECourtHR condemned France for failing to bring
French law into line with EU law. So, whereas Strasbourg has partly annexed the EU, it also
feels responsible for controlling the EU member states’ neglect to apply EU law - thus

promoting the implementation and coherence of European law.

The ECourtHR judges also have made use of the EU treaties and they have
increasingly been referring to Luxembourg’s case law in order to fortify their decisions.
Although they had already done so very discreetly in the early 1970’s, the references have
become much more explicit in recent times (Spielmann, 2004, p. 1463). Generally speaking,

Strasbourg took over several advancements of the ECJ case law, for example, with regard to
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questions such as self-incrimination, the right of having a name or the right of keeping one’s
state of physical health secret (Simon, 2000, p. 44). The ECourtHR has also used references
to EU law and the ECJ’s case law to operate reversals of case law (Burgorgue-Larsen, 2004,
p. 335-350). The first time it did so was in December 1999 in the Pellegrin v. France case
(Burgorgue-Larsen, 2003, p. 168-169). A recent example is the Goodwin v. United Kingdom
case (11.07.2002), where the ECourtHR strengthened its argument by referring to an ECJ
decision and quoting the Charter (Spielmann, 2004, p. 1464, Burgorgue-Larsen, 2004, p.
349, Burgorgue-Larsen, 2003, p. 168-169).

The EU’s Charter of Fundamental Rights has now become a “major parameter of
reference” (Burgorgue-Larsen, 2004b, p. 1052) in several ECourtHR judgements. For their
part, the ECJ judges, waiting for the Charter to become an enforceable instrument, have not
yet made use of it - unlike the CFI judges (Dutheil de la Rocheére, 2001, p. 5-9; Menénedez,
2002, Burgorgue-Larsen, 2004b, p. 1055-1060). When the ECourtHR fortifies its decisions by
using the Charter, it simultaneously demonstrates the usefulness of this text, which has not
yet become legally enforceable in the EU. Even though the ECourtHR started to refer to the
Charter before the ECJ, interviewed judges and court officials at the ECJ clearly welcome

these references.*

Similarly, in Strasbourg the ECJ’s alignment on Strasbourg’s jurisprudence is equally
appreciated. The ECJ's use of the ECHR took on new meaning since it started to
increasingly refer to Strasbourg’'s case law. Whereas Luxembourg previously gave the
impression of snatching the ECHR away from the ECourtHR, its current use of the ECHR’s
case law looks more like a tribute to the ECourtHR'’s work, than a vampiric appropriation
likely to cause Strasbourg’s demise. Given its authority with regard to national courts, the
ECJ's recent approach has a legitimizing effect on Strasbourg’s activities with regard to the
protection of fundamental rights — although the ECJ does not, or cannot, go so far as to feel
bound by the ECHR.

At the same time, references to Strasbourg’s case law are forms of streamlining,
which also have a protective effect from Strasbourg’'s potential intrusions — i.e. the
Baustahlgewebe decision was made a couple of months after Matthews. The Schmidberger
case is another example. According to Takis Tridimas, Luxembourg “pre-empted Strasbourg”
(Tridimas, 2004, p. 37) in this case, when it put human rights before fundamental freedoms.

According to a judge in Luxembourg, this effect is not strategically sought after, but he

9 Interviews at the ECJ (June 2004).
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acknowledged that the ECJ is very careful not to come into conflict with Strasbourg.>®
Paradoxically, reciprocal references to the other European court’s case law and instruments
can thus have fortifying and protective internal effects, they can be challenging and

supportive for the other court all at once.

As both courts’ legal orders increasingly overlap, their relationship has become
characterised by a combination of seemingly contradictory dynamics and Denys Simon’s “je
t'aime, moi non plus” (Simon, 2001) to describe the courts’ relationship takes on all its
meaning. On the one hand, each court has hung a Damocles sword over the other court. On

the other hand, they uphold their respective work and increasingly depend on each other.

For instance, in Strasbourg, EU-related applications are quite often related to
previous ECJ decisions. The ECourtHR has never sanctioned such a case, but if it did, it
would suddenly expose Luxembourg as a transgressor of human rights and put into question
the supremacy of EU law. The more the ECJ aligns itself on Strasbourg, the more it reduces
the risk of being disavowed by the ECourtHR, which could have a delegitimizing effect on its
overall institutional position within the EU, especially since its authority with regard to national
courts and institutions continues to be questioned by some national actors. Moreover, if
Strasbourg had held responsible the 15 (now 25) EU member states for supranational acts,
Strasbourg could also have shattered the Commission’s supranational role: from the
Commission’s perspective applications against the 15 are highly problematic since national
agents (who usually defend their governments at the ECJ, often against the Commission) are
forced to intervene at and to speak for the EC level — a level at which they are not allowed to
act according to the EC treaty. Thus, affairs like the Senator Lines case in Strasbourg
incidentally called for a scenario which Commissioners fear most: the

“intergovernementalisation” of their supranational institution.

Conversely, the less the ECourtHR puts Luxembourg under pressure, the more it
reduces the risk of being sidelined by the ECJ. Just as the ECJ’s supranational authority is
not carved in stone, the ECourtHR has also been increasingly put under pressure by national
courts and institutions in recent times. If this is in the nature of things, since Strasbourg
spends its time assessing whether or not national institutions might have violated human
rights, the ECJ could deal a hard blow to the ECourtHR if its judges (intentionally or
unintentionally) supported these national institutions by “vampirising” Strasbourg.

% Interview at the ECJ (June 2005).
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If, however, Strasbourg started to sanction EU acts before the EU’s formal accession
to the Convention, it would run the risk of reprisals from the ECJ judges though. As the EU
grows larger, the ECJ could rapidly sideline the ECHR and its court. It could, for example,
stop aligning its case law or exclusively rely on the Charter of Fundamental Rights, which
provides a higher level of protection than the ECHR for EU citizens - whether or not the

constitutional treaty is ratified.

In Strasbourg and in Luxembourg, judges and court officials regularly insist that there
is no need to worry about the Charter, since it only applies to EU law and national law
deriving from EU law, but not to national law. However, in Strasbourg an unspoken concern
about the EU remains and in Luxembourg some officials like to speculate on what will
happen if the Charter enters into force, whereas in Luxembourg everyone fears that one day
Strasbourg could declare void an ECJ decision. As they say in Luxembourg, both courts
remain “non subordinated”,”* whereas in Strasbourg it is considered that nothing is equal
with an external control of EU acts. For sure, the protection of human rights would be better
off if Strasbourg had not to take into account very complex inter-institutional concerns.

Consequently, the equilibrium between the two courts remains very fragile.

Although the European judges don't trust each other, the European courts also have
a common supranational specificity, as well as comparable objectives, such as their aim to
uphold their increasingly overlapping supranational legal orders. The ostentatious references
to Strasbourg’s case law in Luxembourg and Strasbourg’s occasional support of the
supremacy of EU law are on everyone’s lips in both places and clearly have an appeasing
effect on each court’s potential to subordinate the other court.> Generally, the author’s
interviews lead to the conclusion that, in both places, there is a lingering uncertainty about
the future behaviour of the other court. Thus, the improvement of the relationship between
the two courts, which surely has an epistemic underpinning, cannot lead to the conclusion of
a supranational conspiracy of judges. On the contrary, the enthusiasm about the European
courts’ good relationship, exhibited in both places, largely corresponds to a change of

discourse motivated by self-interest.

By fighting each other, the courts run the risk of reciprocally unravelling the painfully
constructed authority of their respective supranational legal orders to the benefit of those

actors that are generally suspicious of the rise of independent supranational institutions. By

*! Interviews at the ECJ (June 2004).

*2 |nterviews at the ECJ (June 2004) and at the ECourtHR (February 2005).
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respecting and referring to each other’s work, they uphold their own and the other court’s
position within their overlapping and enlarging organisations. The latter scenario is now
clearly favoured in Strasbourg and in Luxembourg since this discreet solidarity between
supranational judges increases their autonomy within their basic organisational units.
Conversely, they would themselves be the first victims of a war of European judges. As a
ECJ judge confirmed, there are constant pressures from the national level to play one court
against the other, but so far all attempts to divide and rule have failed and the “very subtle
idea [of some of the involved actors] to create a Charter in order to hurt Strasbourg has been
a colossal blunder”.>® The two supranational courts have indeed found a common interest
with regard to their relationship with member states, which is more important than anything
else. According to an ECJ judge “by quoting other courts we keep together the member
states. If a member state does not comply with a certain interpretation, it is important that all
international courts have the same analysis”.>* Hence, by joining their forces, the two courts

can fulfil their respective objectives much better.

The European courts’ relationship has not evolved linearly from conflict to cross-
fertilisation. Instead, it has evolved from a situation where they dealt separately with the
question of how to tighten the “knots”, which allow for the protection of human rights at the
EU level, to a situation where, on top of that, they are both entwined into a “Gordian knot”. As
the relationship between the two courts is characterised by a concatenation of contradictory
logics, the European judges have started to conduct a cordial dialogue of constructive

ambiguity.

Dialoguing Judges

Since 1998, the judges and court officials of both European courts have been meeting
on a regular, but not formally institutionalised basis. After having “talked” to each other for
many years through their respective case law, their direct encounters take many different
forms: the judges have been holding regular bilateral meetings since the ECourtHR became

permanent in 1998,> they invite each other to make speeches at the other court®® and,

*3 Interview at the ECJ (June 2005).
* Interview at the ECJ (June 2005).

*® Interview at the ECJ (June 2004). Statement confirmed in Strasbourg (February 2005).
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according to an ECJ judge, some of them have regular contact by phone or email and even
meet privately.®” The European judges’ dialogue finds a broader audience when they meet at
conferences on European issues® or even at colloquia®® on their own relationship.?® In the
same vein, they jointly give interviews on their courts’ relationship® and they contribute to the
rather impressive body of literature on the relationship between the two organisations and

their courts.%?

According to some judges and court officials,®® the presidents of both courts have
played the most important part in the effective rapprochement between the two institutions.
Luzius Wildhaber (ECourtHR) and G.C. Rodriguez Iglesias (ECJ) are the main instigators of
this special relationship. Since October 2003, the ECJ’'s new president, Vassilios Skouris,
has equally devoted himself to the two courts’ special relationship. Advocate general Francis
Jacobs, who regularly goes to Strasbourg, has also played a pre-eminent role in this respect.
Whereas in both institutions everybody wasn't exactly overjoyed about their presidents’ inter-
institutional endeavour, Wildhaber and Rodriguez Iglesisas have provided leadership that
has been crucial to the further evolution of both courts’ behaviour with regard to each other.
The presidents’ most cordial dialogue took place at the solemn opening audience of the
ECourtHR in Strasbourg on January 31st 2002. President Luzius Wildhaber stated:

“The European Union now intends to consider the future of the Charter and the question of the
European Community’s accession to the European Convention on Human Rights. The Council
of Europe has always regarded those two options as complementary rather than as
alternatives. Indeed, it is legitimate to ask whether, in view of the level of interdependence
which has naturally evolved between the Convention and European Union law, and which will
no doubt continue to grow, it is still justifiable to envisage the future of the two systems and

% |glesias, 2002.
> Interview at the ECJ (June 2004).

%8 Workshop with J.-P. Costa (ECourt judge) and Ph. Léger (advocate general at the ECJ), Constitution
européenne, démocratie et droits de 'hnomme colloquium at the Sorbonne, 13-14 March 2003 (Cohen-Jonathan
and Dutheil de la Rochére, 2003, p. 270-277).

% E.g. the Luxembourg symposium on the relationship between the Council of Europe Human Rights and the
Convention and EU Fundamental Rights Charter, Schengen, 16 September 2002; the “Globalization and the
Judiciary” conference organised by the Texas International Law Journal and the University of Texas School of
Law, 4 and 5 September 2003.

% with the notable exception of French judges, the European judges are often themselves academics. This is of
course another reason why so much has been written on the two courts’ relationship.

®1 puissochet [the French judge at the ECJ] and Costa [the French judge at the ECourtHR], (2001).

%2 For example: Costa (Vice President of the ECHR), 2004, Lenaerts (ECJ judge) and De Smijter, 2001, Lenaerts,
2002, Jacobs (advocate general at the ECJ), 2001, Pescatore 2003 (former ECJ judge), Tulkens (ECourtHR
judge) and Callewaert, 2002, Rosas (ECJ judge), 2003, Wildhaber (president of the ECourtHR) and Callewaert
(legal and executive assistant to the president of the ECourtHR), 2003, Spielmann (a recently elected ECourtHR
judge) 2001 and 2004.

% Interviews at the ECJ (June 2004 and June 2005) and at the ECourtHR (February 2005).
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their subsequent developments as if they were completely impermeable, whereas in reality
they are not (Wildhaber, 2002, p. 19).
For his part, the president of the European Court of Justice, G.C. Rodriguez Iglesias,

who had been invited for this special occasion, assured that:

“Lastly, the two Courts share an essential commitment to basic values forming an integral
part of the common heritage of Europe, founded on democracy and fundamental rights, by
virtue of which they contribute, together with the Supreme Courts and Constitutional Courts, to
the emergence of what has been termed a "European constitutional area” (Rodriguez Iglesias,

2002).

In his speech made at this same audience, the president of the ECJ further confirmed
that his court now pays deeper respect to the ECourtHR’s jurisprudence. “The Court of
Justice, together with the Court of First Instance, has clearly shown its willingness to respect
not only the provisions of the Convention but also the case law of the European Court of
Human Rights” (Rodriguez lIglesias, 2002). Despite the ambient enthusiasm, President
Rodriguez Iglesias reiterated in his Strasbourg speech that the Court of Justice considers the
ECHR as a “source of inspiration” (Rodriguez Iglesias, 2002) in order to remind those

present of his own court’s autonomy.

Speculations on the actual contents of the more confidential discussions between
judges are proportional to the culture of secret that surrounds their gatherings. According to
interviewed judges in Strasbourg and in Luxembourg,®* the European judges’ bilateral
meetings, which are alternately held in Luxembourg and in Strasbourg on a bi-annual basis,
are rather informal. Not all the judges from both courts participate in these gatherings. The
delegations that are sent to the other court usually comprise the president and the judges

who are most familiar with the EU-ECHR relationship.

The courts’ reciprocal actions on each other’s legal order are far from being a direct
subject matter. According to some judges, they mostly tend to avoid direct confrontation on
institutional issues and their encounters do not take the form of direct bilateral conflict-
resolution.® Instead, presentations and debates on the evolution of their respective case law
are an important part of their regular gatherings where the judges also discuss how they
responded to comparable judicial problems. Comparisons of recent case law are not only
useful for reciprocal inspiration, but also help to avoid divergent case law on analogous

affairs (and hence inter-institutional conflict).

® Interviews at the ECJ (June 2004) and at the ECourtHR (February 2005).

% Interviews at the ECourtHR (February 2005).
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Another issue at stake is the creation of comprehensive case law databases, which
would allow a better inter-institutional knowledge about the evolution of case law.®® Since the
two courts’ case law is now readily available on their websites, both sides are now actually
perfectly aware of the evolution of each other’s jurisprudence - which is systemically studied
in Luxembourg and very carefully surveyed in Strasbourg. These recent IT improvements
cannot replace meetings between judges though. The judges’ direct encounters remain a
highlight of their agenda. In the absence of any formal ties between the EU and the Council
of Europe, it has been up to the European judges to modulate their relationship. Yet,
whereas the European judges will no doubt continue to meet in various ways, their judicial
independence makes it impossible to formally institutionalize their relationship and explains
why they are so hush about it. The European courts’ relationship remains rather loose as the
requirement for judicial independence does not allow its judges to engage into permanent
relationships that would create obligations. The judges haven't officially met since the
Strasbourg judges invited the Luxembourg judges to the ECourtHR in April 2004. Waiting to
see how the ECourtHR would deal with several pending cases in which ECJ decisions were
at issue (e.g. Bosphorus), the ECJ had not yet invited back the ECourtHR judges in June
2005. The judges in both courts know that they cannot mix institutional interests and pending
cases. As already stated, each court can directly or indirectly harm the other court as much
as it can uphold its supranational counterpart’s work. This is another reason for not becoming
too enthusiastic about the other court. Since both courts’ case law simultaneously contains
the seeds of both scenarios, the judges’ direct dialogue has taken the form of high-profile

diplomatic consultations.

A Supranational Judicial Diplomacy

Balancing out opposing internal and inter-institutional dynamics is at the heart of the
emergence of a new form of supranational judicial diplomacy. The linkage between the two
courts has become a means to coordinate apparently contradictory logics. While norms and
institutions proliferate and increasingly overlap, the linkage between institutions has not only

become a way to overcome a highly fragmented process of regional integration, but also

% Interview at the ECJ (June 2004).
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provides a means for “coherence without uniformity™" and an alternative to oppressive forms

of uniformisation.

Hence, the role of supranational judges in regulating the inflation of international
norms and institutions has become increasingly important. The European judges are
conscious of the role they have to play in order to deal with Europe’s human rights puzzle
and of the importance of a modus vivendi between the courts. As C.G. Rodriguez Iglesias

stated in his Strasbourg speech:

“As regards the protection of fundamental rights, it is well known that there does not currently
exist any normative system comprehensively covering the relationship between the European
Convention for the Protection of Human Rights and the Community legal order. Because of
that lacuna, the two Courts have a special responsibility for organising relations between
those two legal orders” (Rodriguez Iglesias, 2002).

With regard to their own relationship, the European judges’ diplomatic interactions
and jurisprudential gifts have had the dual advantage of tempering down each court’s
potential for predatory incursion into the other court’'s realm and redirecting the European
judges’ attention on the beneficial effects of their linkage and on the common risk of a war of
judges for their own institutions. The judges’ meetings have played an important role in
streamlining their courts’ case law because they meetings have had a trust-building effect
and because it is in the best interest of both courts. Taking good care of the courts’
relationship is both a way to protect their institutions’ respective position within their basic

organizations and to consolidate the supranational protection of human rights in Europe.

Given these remaining uncertainties and the courts’ entanglement, the mutually
supportive effects of both courts’ reciprocal actions have attracted considerable attention in
recent years. They have been *“discovered” by those actors who share a common
understanding of the risks of non-cooperation and the mutual benefits of the courts’
rapprochement. Some of them emphasise the courts’ inter-jurisdictional “cross-fertilisation”
(Jacobs, 2003) and advocate seeing the ECJ-ECourtHR relationship through different lenses
(Spielmann, 2004). It is also asserted that the impression of mutual defiance between the
two courts is “in fact the opposite of what happens in reality” (Puissochet and Costa, 2001, p.
164 — ECJ judge Puissochet speaking). For ECJ judge Allan Rosas, “the thesis, often put
forward in the legal literature, that there is a tension or even conflict between Luxembourg
and Strasbourg case-law is somewhat exaggerated, to put it mildly. Harmony, rather than

conflict, is a much more likely scenario” (Rosas, 2005).

%7 Many thanks to Jirgen Bast for drawing the author's attention to the difference between “coherence” and
“uniformity”.
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Generally, ECJ judges now tend to multiply their statements on the importance of
ECHR case law. During his joint interview with the ECourtHR judge Jean-Paul Costa in the
political science journal Pouvoirs, the ECJ judge Jean-Pierre Puissochet declared that the
ECJ is “extremely cautious” not to distance itself from Strasbourg’s interpretation, that
diverging case law between the two courts law have been “misunderstandings” and that “the
relationship between the two courts has to be seen in the light of a dialogue on principles and

not in the light of a struggle for supremacy” (Puissochet and Costa, 2001, p. 165-166).

The judges at the ECJ now acknowledge that an accession can be of benefit to all. In
his above-mentioned speech, President Rodriguez Iglesias very diplomatically pointed out
that opinon 2/94 was not directed against Strasbourg and that at least some ECJ judges had

always been well disposed towards the ECHR and its court:

| should like to emphasise that that Opinion did not in any way constitute the expression of a
negative attitude on the part of the Court of Justice towards the principle of such accession,
still less the manifestation of any reluctance to occupy a position subordinate to the
Strasbourg Court. It should be borne in mind that that Opinion was delivered on the eve of an
intergovernmental conference which could easily have created the constitutional basis for the
conferment of the competence needed for accession, had the political will to do so existed.

In his speech, G.C. Rodriguez also stressed the fact that he is personally in favour of
the EU’s accession to the ECHR:

Although the Court of Justice has always avoided adopting a position on the desirability of
acceding to the Convention, rightly, in my view, some of its members, including myself, have
expressed themselves personally to be in favour of such accession, which would reinforce the
uniformity of the system for the protection of fundamental rights in Europe (Rodriguez Iglesias,
2002).

Whereas the judges of the ECourtHR, and above all its president, have been pleading
in favour of the EU accession to the Convention on a regular basis, the ECJ judges
increasingly welcome it as well (see Wathelet, 2002, interview with a judge at the ECJ, June
2004) and insist on the importance of aligning their case law on Strasbourg in order to
remain transparent and credible (Lenaerts, 1999, p. 437). Generally, the judges at the ECJ
and the ECourtHR all point to their regular encounters, converging case law and their good
relationship when asked about the nature of their ties. An interviewee at the ECourtHR

»n 68

contentedly pointed out that the ECJ no longer refers to their court’s case law “by analogy”.

Interviewees at the ECJ express no doubts with regard to the usefulness of accession.®® For

®8 |nterview at the ECourtHR (February 2005).

% Interviews at the ECJ (June 2004 and 2005).
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an advocate general, whose own institutional role at the ECJ has come under attack in the

Emesa Sugar case in Strasbourg, a possible ECourtHR review on EU acts “is acceptable”.”

Nobody in Luxembourg thinks that the ECJ could one day replace the ECourtHR as a
human rights court. A division of labour between the two courts is clearly welcomed in
Luxembourg, where an official also pointed out that given the ECJ’s overall responsibilities,
Luxembourg could simply not absorb the 10 000 yearly applications directed to the
ECourtHR.”™ For ECJ judge Allan Rosas, the EU’s accession to the Convention would
“remove an outdated anomaly in today’s European human rights system” (Rosas, 2005). In
his “view, the existence of an EU Charter of Fundamental Rights does not in any way make
an EU accession to the ECHR less important or desirable. The Charter is an internal
constitutional instrument, while ECHR accession would subject the EU as a body to the
same kind of external control that has, since the 1950’'s, been exercised over its Member
States” (Rosas, 2005).

The reasons why many actors of this inter-jurisdictional configuration take a positive
stand with regard to the EU’s accession to the Convention are closely linked to the effects of
both courts’ previous reciprocal actions. Since Strasbourg has been annexing the EU and
since Luxembourg aligned itself on the ECHR and its case law, accession would merely
confirm existing practices. In Luxembourg it is now commonly considered that formal
accession to the ECHR would not change the current state of affairs. By progressively
aligning its case law, the ECJ has anticipated the obligations that come with an ECHR
accession and it is argued that there will not be more constraints than there already are.”
Besides, some judges in Luxembourg feel increasingly charmed by the idea that their

institution could be treated as an “internal” court by the ECourtHR.

Yet, if the EU’s accession to the ECHR would indeed not change existing practices, it
could have a major institutional impact with regard to the relationship between the two courts.
Only a formal accession could transform the fragile equilibrium between the two European
courts into a more stable linkage. Much uncertainty over the protection of human rights at the
EU level and the two courts’ role would disappear upon accession. It would once and for all
confirm the ECJ’s “internal” and the ECourtHR’s “external” role with regard to the judicial

control of human rights in the EU. Strasbourg would be reassured that the ECJ will stop

© Interview at the ECJ (June 2005).
™ Interview at the ECJ (June 2004).

2 Interviews at the ECJ (June 2004).
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referring to the ECHR with the possible constitutionalisation of the Charter of Fundamental
Rights, which for some actors the Charter was meant to replace the Convention.” The
Charter would then rather be comparable to an “internal” constitutional fundamental rights
document, than to a second “external” supranational instrument for the protection of human
rights comparable to the ECHR. For the moment, actors in both courts will remain on their
guard until the EU’s accession to the ECHR confirms their courts’ respective roles with

regard to the protection of human rights in Europe.

To sum it up, since at least some judges and court officials are aware of the risks that
come with institutional “egocentrism”, they make a careful use of their authority. Open conflict
between the two courts could unravel, if not the whole European project, at least the direction
they gave it. Thus the European judges do not dare jeopardize the existence of the two
supranational courts while they fight for being the “highest court” in Europe. As the courts
entangled themselves and their organisations into a web of constraining relations, it now
seems that a formal accession would have more advantages than disadvantages - even for

those member states that had been opposing the EU’s accession to the ECHR.

PAVING THE WAY

Diminishing Intergovernmental Choice

On the 1% of May 2004, the European Union embarked upon the most important and
challenging enlargement of its history. Yet, another accession process passed largely
unnoticed. While the EU is enlarging, it is itself on the verge of adhering to the European
Convention on Human Rights. Taking up the exact wording suggested by the Convention for
the Future of Europe, the Treaty establishing a Constitution for Europe signed by the EU
member states on 29 October 2004 states that “the Union shall seek accession to the
European Convention for the Protection of Human Rights and Fundamental Freedoms” (title

2, article 1-9, 2). Similarly, the ECHR’s new Protocol 14, which is still under ratification, will

3 Interview at the ECJ (June 2005).
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insert an article 59 8§ 2 into the Convention, by which “the European Union may accede to
this Convention”. Furthermore, the Council of Europe summit in May 2005 elaborated an
action plan, which holds that the preparatory work for such EU accession “should be
accelerated so that this accession could take place as soon as possible after the entry into
force of the Constitutional Treaty” (Council of Europe, 2005b). It is one of the very rare
moments in the history of international organizations when an international body seeks
formal accession to an international instrument. As the EU’s “constitutional” moment has
become somewhat clouded, the European institutions and their member states will once
again have to figure out what to do next and, in the meantime, the European judges will

remain in charge.

At first glance, it seems that the decision to make the EU adhere to the ECHR was
purely intergovernmental, since the European Council’'s Laeken Declaration on the Future of
the European Union gave the following mandate to the Convention: "Thought would also
have to be given to whether the Charter of Fundamental Rights should be included in the
basic treaty and to whether the European Community should accede to the European
Convention on Human Rights" (European Council, 2000). The Convention went a step
further when it not only suggested a “first pillar” accession to the ECHR as the Laeken
European Council did, but also recommended that the “whole” EU — i.e. all three pillars (the
European Communities, the Common Foreign and Security Policy and Justice and Home
Affairs) - should adhere to this international human rights convention.” Similarly, the action
plan issued at the summit of the heads of state and government of the member states of the
Council of Europe meeting in Warsaw on 16 and 17 May 2005 calls for rapidly setting up
preparations for negotiations on the EU’s accession to the ECHR, as soon as the

constitutional treaty has been ratified (Council of Europe, 2005b).

Yet, the (inter)actions between the ECourtHR and the ECJ have led to a considerable
diminishing of the range of choices or non-choices governments could have taken, as its
judges anticipated the now planned accession and created a very awkward situation in which
an accession now has more advantages than disadvantages for member states. In this
sense, the rather turbulent relationship between two supranational courts paved the way
toward the planned EU accession to the ECHR largely pre-established those systemic ties,

which their organisations’ member states have agreed to set up in the constitutional treaty

™ The attribution of a formal legal personality to the EU, as proposed by the constitutional treaty, would be a
necessary step for the EU’s accession to the ECHR.
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(even if the EU’s accession to the ECHR and the coming into force of the Charter of

fundamental rights will now both be delayed). ™

One important reason why the member states converged on this previously highly
contended issue is that the EU has already been linked to the ECHR, when they took over
the ECJ’s case law on fundamental rights, which is heavily inspired by the Convention, in the
treaties (without, of course, creating any obligations either). A second reason is the member
states’ unfavourable position in Strasbourg with regard to EU-related applications. Indeed,
Strasbourg has put the EU’'s member states in a rather awkward situation. They have been
put under pressure by its careful, but insistent rapprochement. As a result, the member
states have been suffering from the disadvantages of the EU’s “annexation” to the ECHR by
the ECourtHR, but cannot benefit from the advantages of a formal accession. For instance,
as Strasbourg’s case law stands to this day, member states can individually be held
responsible for collectively established EU acts and they run the risk of being condemned for
human rights violations committed by independent supranational institutions. Member states
know now that they can be sanctioned by Strasbourg when they implement EU acts.
Furthermore, the flow of incoming applications and Strasbourg’s silence on its jurisdiction
with regard to EU-related affairs have the effect of maintaining constant pressure. As
member states increasingly have to stand up before the court in EU-related cases, the EU

umbrella is no longer leakproof.

It now also turns out that EU accession to the ECHR could be very advantageous,
since it would also put an end to situations in which member states have to engage their
responsibility for alleged human rights violations committed by supranational institutions,
without necessarily having anything to do with the cases at issue. Indeed, the legal services
of national ministries regularly have to send their agents to Strasbourg for EU related issues.
At the hearings, they have to explain themselves collectively on issues they do not feel
responsible for as such. According to an ECJ judge, “Senator Lines might have paved the

way to introducing that clause [article 1-9, 2] in the Constitution”.”®

In the event of an EU accession to the ECHR, applications of alleged violations of the

ECHR by one or several EU institutions could, on the contrary, be addressed directly against

s Of course, if the European courts’ (inter)action paved the way toward the planned EU accession and reduced
intergovernmental choice, the intergovernmental agreement to do so cannot be exclusively explained by this
variable. There have been many other parliamentary, diplomatic and private initiatives, changes of political
majorities at the national level, package deals between governments, the role of the Convention leading to the
constitutional treaty, etc., which would have to be taken into account if our aim was to fully explain why the
member states now committed themselves to such an accession.

"® Interview at the ECJ (June 2005).
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the EU as such and supranational legal services could take over from national services. The
EU could also send its own judge to Strasbourg, who would then participate in the
proceedings against the EU. Finally, accession to the ECHR would have a very symbolic
dimension. By meeting the standards it requires from others, accession would make the EU
a more legitimate political actor. In this way, an external control of human rights might help to

reduce the EU institutions’ “accountability deficit” (Majone, 2005).

A formal EU accession to the ECHR would confirm and reinforce existing trends and
practises that have emerged as a result of the European courts’ interactions. It would bring
some added value to the actual state of affairs in terms of political meaning and it would do
away with remaining uncertainties regarding the courts’ relationship and future role.
Strasbourg’s access to EU acts would also become more straightforward and one could
expect an increase in applications against EU-related acts. For individuals, the actual
configuration has already the advantage that there are two courts acting above the State -
even though access is severely limited and unequal in both cases.”” The EU’s accession to
the ECHR would, however, lead to the possibility of making applications against the EU
without legal detours and without having to put excessive trust in Europe’s promises to
protect rights. The European courts would no doubt take human rights even more seriously if
private actors would get serious access to supranational justice. At a time when the overall
ratification of the EU’s Constitutional treaty is quite uncertain, a possible constitutional
adjournment or fragmentation increases the responsibility of the European judges to uphold

and enhance the protection of human rights in Europe.

Case Law Politics and Transnational Change

The European judges are masters in the art of making a case within a case. The two
supranational courts have been able to influence the process of European integration, watch
over their common interests and add force to their own institutional strategies as they related
to each other. Most of the courts’ strategic actions are channelled through their case law.
With time, the European courts have both elaborated specific positions with regard to each

other by giving a strategic twist to their decisions. A new feature, which has appeared as a

" The ECourtHR is overloaded and the ECJ can only accept private applications under very restrictive conditions
(for a sociology of individual access to the ECJ, see Costa, 2002).

Questions de recherche / Research in question — n° 15 — October 2005 50
http://www.ceri-sciences-po.org/publica/qdr.htm



result of the European courts’ interaction, is that courts can mutually support each other and

legitimately induce change by referring to each other.

The European courts’ credibility in governance relies on their ability to achieve their
goals without outbraving the role they have been attributed by member states and without
contradicting themselves by issuing opposing case law. Judges cannot make arbitrary rulings
for wider political purposes without jeopardizing their legitimacy. To uphold their position in
governance, judges have to give reasoned interpretations in order to be and remain
legitimate actors in highly institutionalised social systems. Whenever they adjudicate, they
“give reasons” and construct complex “argumentation frameworks” (Stone Sweet) in order to

justify their decisions.”

The European courts also have other means to influence politics. By giving opinions
under article 300 § 6, the ECJ can directly intervene in the political process in an even more
constraining way. For its part, the ECourtHR has similar, but less effective weapons. The
ECourtHR can also give advisory opinions to the Committee of Ministers (articles 47-49
ECHR). Contrary to the ECJ’s opinions, Strasbourg’s advice is not binding. The Strasbourg
judges regularly intervene in political debates (for example when the Court issues statements
on the importance of the EU’s accession to the ECHR). The doctrine also considerably
amplifies the resonance of the European courts’ actions and the judges and court officials
also take part in these academic debates in order to publicize their positions. The judges,
sometimes very modestly, point out that the positive and negative aspects and effects of their
judgements that are uncovered by the doctrine often surprise them, because they did not

intend to give any wide-ranging impact to their decisions.”

The European courts’ decisions often appear to be strategically linked to their
institutional interests though. Just like any other social institution, courts seek to maximise
their institutional power, the most important aspect of which is judicial independence. Judges
are not politicians. Yet, courts are institutions of governance in rule of law-based societies
(Stone Sweet, 2000, 2004) and law-making is an inherent function of judicial organs
(Dehousse, 1998, p. 71-78). In this vein, adjudication inexorably produces political effects.

The European judges remain “within the case” in order to “make a case” though. Their

8 Sometimes, some segments of a ruling might not even be strictly indispensable to the resolution of the dispute
at issue. They can, for instance, take the form of an obiter dictum, a general reasoning devoid of any ratio
decidendi, i.e. a reasoning which has no obligatory impact on the disputing parties, which is not necessarily
directly related to the dispute in question, but which clarifies the court’s position on a more general legal problem.
Dissident and concurrent opinions can contain similarly important messages.

" Interview at the ECourtHR (February 2005).
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political influence depends on the relative indetermination of European and human rights
norms and on the judges’ collective willingness to play on their elasticity. A court ruling can
only be given a strategic twist in so far as it does not go against original intent and
“constitutional” texts. The ECJ’s interpretation of the EU treaties is known to be teleological
(Courty and Devin, 2005, p. 61, Von Bogdandy, 2000, p. 1325, Dehousse, 1998, p. 76) and
to follow the principle “in dubio pro integratione” (Spielmann, 2001, p. 802). As Renaud
Dehousse puts it, “judicial organs, by their very nature, necessarily carry out a creative task,

particularly when they have to apply a text of a general nature” (Dehousse, 1998, p. 117). %

Generally, the margin of manoeuvre of the European judges varies according to the
complexity of the cases at issue and the precision with which existing law and case law
provide guidance. The more existing rules apply, the less a court can or has to legislate, and
vice-versa. Given that the European judges base their decisions on vague (or indeterminate)
international and human rights norms — which are mostly the result of cumbersome
intergovernmental decision-making processes (see Scharpf, 1988) - they have a relatively
large margin of manoeuvre for strategic decision-making without falling out of context. If a
court’s political influence varies with the precision of the law, accusations of “political
activism” (Rasmussen, 1986) can only fall short. As Takis Tridimas has argued “by following
a teleological interpretation of the founding Treaties, the Court has not exceeded its judicial
function” (Tridimas, 1996, p. 199).

A new characteristic of the courts’ law and policy-making is the fact that they can
generate new sources of law by relying on alien texts and case law. The European courts
increasingly rely on the work of other supranational courts to fortify their arguments,
especially when it comes to history-making decisions (see Internationale
Handelsgesellschaft, Schmidberger or Pupino). It is known that judges not only rely on
written law, but also on “path-dependent” (Stone Sweet, 2004, p. 30-35) case law. Case law
both carries the courts’ decisions through time and space. But judges are not necessarily
captive of written law or their own jurisprudence, as the literature on path-dependency
suggests. Inter-jurisdictional interaction is one way to circumvent lock-in effects. As the
linkage between the European judges has become stronger, reversals of case law that imply

any divergence from existing case law (or even written law) can be justified with references

8 |n this vein, the ECHR and the EU treaties also inherently provide for change. In the introductory part of the
ECHR the signatory states consider that “the aim of the Council of Europe is the achievement of greater unity
between its members and that one of the methods by which that aim is to be pursued is the maintenance and
further realisation of human rights and fundamental freedoms”. Similarly, the signatories of the EC treaty state
that they are “determined to lay the foundations of an ever closer union among the peoples of Europe”. Despite
the European courts’ increasingly inductive approach to decision-making, all court rulings are consistent with
written law, since the latter is so vague.
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to another court’'s case law. The court’s reciprocal upholding is a form of inter-jurisdictional
cooperation that is so indirect that the courts cannot be suspected of having violated their

obligation of judicial independence. Consequently, the European courts’ “case law politics”
can be useful to protect a court’s jurisdiction (i.e. its institutional autonomy), or, conversely, to
influence and interfere with other legal orders. Case law politics, defined as a given court’s
action to pursue its institutional objectives by giving a strategic orientation to case law, can
also be a means for setting up new forms of trans-organizational cooperation. By doing so,
the European courts have provided for change on a transnational scale. As they relate to
each other, they have produced path-breaking and path-making effects on the process of

European integration.

Inter-Institutional Linkage and Integration through Human Rights

The linkage between the supranational judges and their courts has led to the
emergence of new ways of judicial lawmaking in the EU. It has itself become a parameter of
European governance. One important aspect of the European courts’ interaction is the way
alien rights (text and/or jurisprudence) are soaked up into their own case law in order to
strengthen one court’s institutional autonomy and its institutional position with regard to rival
actors. For instance, the ECJ did not shy away from improving the protection of fundamental
rights by borrowing and instrumentalising the ECHR to push through the supremacy of
European law. Yet, when it came to improving the protection of fundamental rights at the cost
of its own autonomy, its interpretation of the provisions of the treaty were much more
restrictive. The ECJ only defends fundamental rights to consecrate its own institutional role. It
refrains from doing so when an improvement of rights would have a dethroning effect.
Consequently, the representation that the ECJ is an uncompromising defender of

fundamental rights should be qualified to some extent.

The ECJ has nevertheless taken a new stance on human rights. Far from having
become less teleological as some authors now concede (Rasmussen, 1998, p. 292), the
ECJ’s case law is still imbibed with federal objectives. Instead of becoming less instrumental,
it has changed the normative direction of its case law by increasingly relying on human rights
and notably on the ECourtHR’s work. As already stated, cases like the Schmidberger or
Pupino affairs show that the ECJ strengthens its position when it upholds human rights over

fundamental liberties enshrined in the treaties. By doing so, the court not only affirms the
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constitutional role of human rights, but also its own constitutional role. Since human rights
are much more vague, Luxembourg has moreover discovered a new realm in which it can

extend its margin of manoeuvre.

For its part, the ECourtHR has made use of applications directed against the EU to
“domesticate” an alien organisation and its court, which could otherwise have been
threatening for its institutional future. Given Strasbourg’s overall responsibilities, it is obvious
that the judges tend to push their control as far as they can to protect human rights when
they are impelled to do so as EU-related applications are brought before their court. Yet, it
would not be convincing to apply the theory of communicating vessels to explain the
evolution of the European configuration of human rights protection. The ECourtHR’s special
attention to EU matters cannot be explained by the fact that its judges are merely “afraid of
emptiness” with regard to the protection of human rights in Europe. When the European
judges in Strasbourg try to close the European human rights gap, they also reply to the risk
of being ruled out as a consequence of the expansion of the EU. Over the years, their
actions on the EU have tipped the hierarchical balance between the two institutions in favour
of their own court. The ECourtHR has had many opportunities to frame the EU’s political
evolution. On the one hand, Strasbourg could do so directly when dealing with EU related
cases. On the other hand, Luxembourg’s alignment on its case law has indirectly introduced

the ECourtHR’s interpretation of human rights at that level.

A common aspect of both courts’ cross-referencing is that by referring to each other
they increase their autonomy and their capacity to make their case law evolve in a legitimate
way. Despite the courts’ rivalry, their actual linkage has improved their position with regard to
the organisations they form a part of and their member states. Setting up an inter-institutional
linkage has not only become an effective way of dealing with nested interests and reduce
inter-institutional tensions. Since multiple actors take contrary positions on the issues at
stake within each court, the relative convergence between the two courts also enables some
judges and officials to dominate internal opposition. Similarly, the European courts’ reciprocal
references also increase their institutional autonomy with regard to governmental actors. As
Michel Crozier and Erhard Friedberg have demonstrated, trans-organisational interactions
reinforce the power of those organisational segments that engage in a relationship with their
organisational environment (Crozier and Friedberg, 1977, p. 174-175).

Consequently, the understanding of institutional autonomy itself appears to have
been transformed. Instead of being literally independent, judicial institutions increase their

autonomy as a result of the multiplication of relatively loose linkages with judicial institutions
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that are part of other organisational frameworks. As the European courts are institutions of
the EU and the Council of Europe respectively, they have been able to establish a much
closer relationship as with regard to national courts. A formal EU accession to the ECHR
would no doubt lead to a weakening of the European judges’ epistemic linkage, as it would
be replaced by formal obligations and a more hierarchical relationship. The judges have so
far been very careful not to break with judicial independence as they meet, but a
multiplication of applications against the EU might automatically reduce Strasbourg’s ability

to have a close relationship with Luxembourg in the future.

Instead of being the product of a harmonious relation, the European courts’
relationship has indeed turned out to be concomitantly underpinned by supportive and
competitive logics. Georg Simmel’s sociology on dynamic interconnectedness and reciprocal
actions between social units has already taught us that, instead of being contradictory,
simultaneous dynamics of conflict and cooperation, subordination and superordination,
centralisation and decentralisation are the actual building blocks of any social configuration
(Simmel, 1999). The relationship between the ECJ and the ECourtHR is much less
underpinned by logics of cooperation and conflict between monolithic institutions than by a
transversal linkage between a loose, cross-organisational cluster of actors who share
common concern for human rights and “supranationalism”. To the detriment of opposing
logics within the EU and the Council of Europe and even within the courts, this transversal
linkage has empowered both institutions’ position with regard to member states and other

European institutions.

A war of European judges has become very unlikely for all these reasons. Both courts
would be the first to lose because of their entanglement. If diverging case law at the
European level is usually thought to be a problem for the national courts, it could also have a
discrediting effect for the European courts and unravel their institutional position in European
governance. Conversely, testifying mutual respect has become a sine qua non condition for
upholding their supranational stance and the protection of human rights. There might be no
European government of judges, but there happens to be a supranational system of
governance “with judges” and neither of the European courts wants to endanger a

relationship they aren’t completely happy with.

This is of course no reason to get carried away by the evolution of European
integration with regard to human rights. The rights of some are still favoured over the rights
of others. It is mostly in the area of Justice and Home affairs where the fate of human rights

in Europe will be decided in the future. “Storm clouds” have gathered over human rights in
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recent times (Guild, 2004) and it is still to be seen if the Bosphorus-Pupino-Solange-
“umbrella”, which has been opened up by the European courts and the German
constitutional court, will hold and prevent the EU and its member states from transgressing
international commitments. Although integration through human rights is a very fragile and
incomplete process, the European courts have decisively contributed to effectively setting up

a new normative basis for further political integration.

CONCLUSION: TURNING THE EU AROUND

Rather unexpectedly, the linkage between the European courts has become a new
driving force of integration. Their relationship has been decisive to solve Europe’s binary
human rights puzzle. The courts’ interplay has struck a balance between European politics
and human rights in two related ways. Firstly, human rights standards increasingly shape

European politics and, secondly, the EU is on the verge to accede to the ECHR.

The process of integration through human rights has three broader upshots. First, as
supranational institutions relate to each other, their linkage has increasingly become a
parameter of governance in Europe. As transnational norms emerge from many sources and
international institutions proliferate (Delmas-Marty, 1994, 2004), the role of those who
interpret them has become increasingly significant (Slaughter, 2004, Badinter and Breyer,
2003). As courts engage in networking with other courts, they increasingly create the
institutional and normative bases for the linkage between those social actors that go through
these courts. The rise of supranational judges is sometimes seen as the result of an
emerging epistemic “business” (commerce) between judges (Allard and Garapon, 2005). The
European judges’ increasing authority is indeed significantly linked to their capacity to set up
inter-institutional dialogues and exchanges, even though their relationship is far from
harmonious. In this European system of “ordered pluralism” (Delmas-Marty, 1994, p. 253),
pressures for harmonisation articulate with logics of progressive adjustment between

increasingly interacting institutions.

The burgeoning of norms and institutions in Europe has led to the emergence of

dialoguing supranational judges who increasingly have the responsibility to keep in balance
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multiple and sometimes contradictory interests. As Dean Spielmann has observed,
“contemporary international law is characterised by its increasing judicialization and its unity
of interpretation is progressively called into question” (Spielmann, 2004, p. 1447). As the
sources of law multiply, the lawyer's quest for coherence has shifted from the law to the
courts and, as legal orders increasingly overlap, upholding this coherence has shifted from

the courts to the linkage between courts.

The ECJ and, rather unexpectedly, the ECourtHR have become important actors in
the EU as they provide for an external and internal control of human rights at that level and
paved the way toward the EU’s accession to the ECHR. A formal EU accession to the ECHR
would seal off this evolution because all actors of European integration (except the
ECourtHR itself) would be subjected to judicial control.2* This evolution raises questions
about traditional “pyramidal” federal models, since integration through human rights has led
to the emergence of a “transnational constitutional space” (Dehousse, 2001) in which
multiple supranational institutions interact, while they belong to overlapping but distinct
organisations. In Europe, there are now two supranational courts, which both appointed

themselves as constitutional courts.®?

Secondly, Europe’s supranational institutions are in the process of being held
responsible for their acts. As intergovernmental institutions (as opposed to national
institutions) drag along the policy-making processes at the level where they operate, they
have become more supranational in character. Non-majoritarian and majoritarian actors
increasingly relate in a polyarchical polity of “supranational governance” (Stone Sweet and
Sandholtz, 1997) and the role of national institutions is fading away at that level.
Interestingly, as the multiple levels of government in Europe become steadier, the frontier

dividing European and national law becomes increasingly evanescent at the same time.

Thirdly, by anticipating intergovernmental choice and paving the way toward the EU’s
accession to the ECHR, the European courts’ linkage has had the effect that two European
organisations, which separately dealt with economic integration and human rights - the EU
and the Council of Europe - converge into one single, but highly fragmented polity.

Paradoxically, the EU, which has grown out of the former framework for “reinforced

8 Given the ECourtHR’s specialisation in human rights, the legitimacy of its role in the European legislative
process will largely depend on the quality of the ECourtHR’s elected judges and as other institutions (especially
courts) expect high standards of human rights protection.

8 For example, the European Court of Human Rights considers the European Convention on Human Rights as a
“constitutional instrument of European public order” (Loizidou v. Turkey, 23/3/95,). The Court of Justice of the
European Communities mentions the evolution of the treaty towards a “constitutional charter” (Commission v.
United Kingdom, 29.3.1979 and decision 1/91, 14.12. 1991). See also Rodriguez Iglesias, 2002.
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cooperation” of those Council of Europe member states that wanted to take integration a step
further, has evolved in a way that the former is about to become a member of the latter’s
“constitution”.®% In this sense, the EU has been “turned around” under the pressure of the
courts’ reciprocal actions. While the European judges navigate human rights through
overlapping normative systems, they have considerably changed the face of European
integration. Institutional rivals and epistemic friends, the European courts are separate but
not separable and their judges are autonomous but interdependent. Yet, integration through
human rights in Europe is a fragile and incomplete endeavour. Just as in co-operative binary
puzzles where two players must solve the game together and where both lose as someone
tries to win over the other, solving Europe’s binary human rights puzzle has required of
European judges a new way of thinking where it's not the institutions, but their linkage that

matters.

8 EU accession to the ECHR does not imply that the EU would automatically transform into a fully-fledged federal
polity though. The Union is not about to become a member of the Council of Europe as such and there are no
plans for the EU to replace its member states upon ECHR accession.
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