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Ideas, Interestsand Institutional Change:

The European Commission Debatesthe Delegation Problem

Giandomenico Majone’

Abstract

The forthcoming Commission White Paper on Governance devotes a good deal of attention to the possibility of
delegating rule-making powers to independent European agencies. The extensive debate stimulated by the
preparation of this document has revealed deep differences of opinion. The orthodox doctrine, stubbornly
defended by the Legal Service, holds that such delegation would upset the balance of power among EC
ingtitutions, reduce the Commission’s ability to fulfill its duties under the treaties, and ultimately undermine the
constitutional foundations of the Community. By contrast, the reformers maintain that the received view on
delegation is by now completely outdated, and that the principle of institutional balance should be interpreted
dynamically. These officials work at the cutting edge of regulatory policy and hence are particularly concerned
about the loss of status and credibility of the Commission. A career in an independent European agency is
viewed as apromising aternative.

The discourse of both reformers and defenders of the status quo depends crucially on the concept of
institutional balance. | argue that this concept can be properly understood only in the context of the venerable
theory of mixed government. This suggests that the European Community is not so much sui generis asthe latter-
day version of apre-modern model of governance.

1. Introduction: Reasons and Causes

When we ask why a paticular policy or inditutiond change took place, two daterndive
interpretations of that “why” present themselves. We may be asking what reasons were advanced by
the innovators in order to judtify accepting that particdar innovation. Alternatively, we may be asking
not about judtificatory reasons, but about causa factors (power, interests, imitation, ideationa
factors) influencing or determining change.

The centra question in causd explanations of the role of idess in the politicd or policy
process is. do ideass have an impact on politicd outcomes, and if S0, under what conditions?

(Goldstein and Keohane, 1993: 11). Causd explanations focus attention on the pre-decison stage.



They may show that ideas were important in darifying objectives, defining the range of
possibilities for action, or helping to sdect a particular outcome in the absence of a unique solution.

I submit that thisis not the only way of analyzing the impact of ideas on the politica process.
Because politicsis made of language, arguments are used at every stage of the process. Even when a
decisgon is best explained by the actions of particular interest groups, those who seek to judtify the
decison must gpped to the intellectud merits of the case (Mg one, 1989).

Perhaps these are only rationdizations, but even rationalizations are important because they
become an integral part of public discourse and thus affect subsequent political developments.
Students of policymaking know only too well that ideas and anadyses are often used to judtify
decisons aready taken. When the arguments are based on condderations different from those that
led to the decision, they are usudly dismissed as atempts at “rationdization”. However, this criticiam,
even if it may be judtified in particular cases, misses the point that post-decision arguments can have
rationdly defengble usesin the overdl process of policy development.

To see how widespread is the use of post-decison arguments in dl soheres of public life,
natice that most lega systems dlow the opinion stating the reasons for a judicid decison to follow
rather than precede the decison. Such procedurd rules must appear absurd to somebody who
assumes that a judicia opinion is an accurate description — a causa explanaion — of the decision
process followed by the judge in coming to a conclusion. If, however, the opinion is viewed as a
report of judtificatory arguments expressed in the objective categories of legd discourse, then the
apped to legd and logica condderations which possbly played no role in the actuad decison
process becomes quite understandable (Wasserstrom, 1961).

The fact that post-decison arguments are used in very different contexts — they play an
important role even in the naturd sciences (Mgone, 1989: 30-31) — is an indication that such
arguments may serve important socid functions beyond providing mere “rationdizations’ for
politicaly or bureaucratically determined postions. In fact, three such functions are particularly
relevant to our discusson.

Firgt, post-decison arguments serve to rationalize policy in the sense of providing a
conceptua foundation for a set of otherwise discrete and digointed decisons. Moreover, since

policies exig for some time, new arguments are constantly needed to give the policy components
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greater interna coherence and a better fit to an ever-changing environment. The relevance
of economic andysis to an antitrust policy initidly conceived primarily as a political response to
excessive market power, can be explained in such terms (Mgone, 1996).

Second, post-decison arguments serve to ingtitutionalize ideas. Herbert Stein's
obsarvation that “without Keynes, and especidly without the interpretation of Keynes by his
followers, expansonig fisca policy might have remained an occasiona emergency measure and not
become a way of life’ (Stein, 1984: 39), captures the essence of the process. In a amilar vein,
Garrett and Weingast (1993) have shown how the idea of mutua recognition became indtitutionaized
through the jurisorudence of the European Court of Justice and severd documents of the
Commisson. Rather than disclosng new posshilities, inditutiondized ideas only codify initid
practice; a the same time, however, they serve to raiondize, evauate and transform such practice
(Krasner, 1993; Mgone, 1989: 146-149).

The third, and arguably the most important, function of judtificatory arguments is to
transform a single play into a sequential game by making communication among the players
possible. Only the judge s written opinion, not his decision as such, dlows interested parties to make
further moves such as gppeding the decison. It is important to note that in this as in other legd
proceedings such as condtitutiondl judicid review, the issue is what reasons can be given, even if
those reasons are entirely post hoc. This suggests that the purpose of the giving reasons requirement
is less to improve the quaity of a sngle decison than to fecilitate the development of the entire
process (the same is true of the reasons-giving requirement of the Treety of Rome, Article 190, now

Art. 253 EC).

2. TheEC asaMixed Polity

This paper examines the discourses about delegation currently being developed within the
Commission The delegation of regulatory powers to independent European agencies is one of the
central issues of the White Pgper on Governance which the Commission intends to publish in July,
2001. In the process of elaboration of the White Paper different ideas are being debated concerning

Union Center at Harvard University, 11-12 May, 2001.
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the doctrina judtification of the score of agencies established during the last decade, and
about the appropriate scope of delegation in the future.

The concept of inditutiona baance plays akey role in this debate, but the true sgnificance of
this concept cannot be gppreciated without a clear understanding of the particular congtitutiona
nature — at once archaic and post-modern — of the EC. It iswdl known that the system designed by
the framers of the founding treetiesis not based on the principle of separation of powers. One of the
characteridic features of the EC is the impossibility of mapping functions onto specific inditutions.
Thus the EC has no legidature but a legidative process in which different inditutions have different
parts to play. Smilarly, there is no identifiable executive, Snce executive powers are exercised for
some purposes by the Council acting on a Commission proposd; for other purposes (eg.,
competition policy) by the Commission; and overwhemingly by the member sates in implementing
European policies on the ground (Dashwood, 1996: 127).

The rgjection of the principle of separation of powers may seem obvious, given the founding
fathers beief inthe model of parliamentary democracy and cabinet government. Y et, the violation of
the principle is much more far-reeching in the case of the European Communities than in any
parliamentary sysem of West Europe. For example, the Commission’'s monopoly of legidative
initidive — the fact that other inditutions cannot legidate in the absence of a prior proposa by the
Commisson — has no counterpart a the nationd leve. In principle, the Commisson cannot be
compelled to submit a proposa, except in those exceptiona cases in which the Treaty imposes an
obligation to legidate.

Also the role of the Commission in the judicid process has no counterpart in modern
parliamentary systems. In the event tha the Commission finds that the European Parliament, the
Council or certain bodies such as the European Central Bank, have infringed Community law, it may
bring an action for annulment or for failure to act in the Court of Justice.

The principle of separation of powers is agan violated where the Council — the man
Community legidator — performs executive tasks without being subject to politica supervision. In
fact, if the Council itsdf undertakes implementation or makes it subject to a comitology procedure
which results in the power of implementation reverting to it, it becomes impossible for the European
Parliament to exercise palitical control. By adopting a vague piece of legidation and then giving it a
completdy different scope, the Council could evade involvement of the EP in the legidative process.



Although the Court of Justice may find against such a practice, the EP lacks the necessary
means of palitical contral, unless the substance of the provision fals under the co-decision procedure
(Lenaerts and van Nuffd, 1999: 467). On the other hand, the executive function performed by the
Commission is compatible with its role in the legidative process since that function congsts mainly of
itsright to initiate legidation — an important point in the current debate on delegation.

A common place in the discourse on the conditutional architecture of the EC is the
concluson that the Community is sui generis. This resgned comment reveds limited knowledge of
the history of politica idess. History and politica philosophy know many types and theories of
governance besdes separation-of-powers and paliamentary sysems. Among these other
possihilities, the theory of mixed or baanced government — a theory upheld by thinkers from
Arigotle to eghteenth-century condiitutiona theorists — is especidly rdlevant to the present
discussion.

Although by the nineteenth century this theory seemed to have logt its rdevance for Western
politica thought, in the previous century through its expresson in the English condiitution it atained a
vitality and prominence it had not had since antiquity. In fact, as Gordon Wood reminds us, most
Americans st about the building of their new dates in 1776 within the confines of the theory of
mixed government (Wood, 1998 [1968]: 199).

To quote another eminent historian of the American congtitution:

American idess of the executive developed within the two broad paradigms that eighteenth-
century commentators employed to explain why Britain's “boasted” condtitution had attained
its liberty-preserving gtability. The first and more important was the ancient theory of mixed
government that Charles | invoked in His Majesties Answer to the XIX Propositions of
both Houses of Parliament (1642); the second was the newer idea of the separation of
powers that recaived its classc statement in Montesquieu's De I’ esprit des lois (1748). ...
The English theory of mixed government held that the presence in the legidature of the
three estates of monarchy, aristocracy, and people would prevent the conditution from
degenerating into the corrupt forms of tyranny, oligarchy, or anarchy. By contrast, separation
of powers emphasized the quditatively digtinct functions performed by the legidative,



executive, and judicid depatments of government (Rakove, 1997. 245-246;

emphases in the origind, footnotes omitted).

The persuasiveness of the theory of the mixed polity depended on its ahility to involve in the
government dl of the socid orders of the body politic — to combine in the polity the *powers of
society”, and not smply governmenta functions. This is why for the Anti- Federdists the greet vice of
the scheme of checks and balances proposed by the framers of the federal condtitution was that it
lacked the social sources of stability that mixed government ascribed to the mixed condtitution; and
why “the red baances and checks’ of the British congtitution seemed to Patrick Henry far superior
to the mere “checks on paper” the American congtitution proposed (cited in Rakove, 1997; 271-
272).

It seems unlikely that the framers of the treaties establishing the European Communities were
familiar with the conditutiond discourse of seventeenth-century England or eghteenth-century
America, but the outcome of their ddiberations shows that they made a conscious choice between
two distinct conceptions, that of separating the functiona branches of government, and that of mixing
the estates of the polity in the legidature; where the three estates are not, of course, the Crown,
Lords and Commons, but the national governments, the supranationa ingtitutions, and the “peoples
of the States brought together in the Community” (Article 20 of the ECSC Treaty, Art. 107 of the
EAEC Treaty, Art. 137 of the EEC Treaty), represented — at least virtudly — firgt in the Common
Assembly and then in the European Parliament. Hence Community decison-making is designed to
reconcile “nationd” and “common’ intereds through interaction between the Council, the
Commission and the European Parliament (Lenaerts and van Nuffel, 1999: 413). In such a scheme,
as in any other mixed polity, the baance between inditutions is essentid. The rule that “each
inditution shdl act within the limits of the powers conferred upon it by this Treety” (Article 7 (1), ex
Art. 4 (1), EC Treaty) must be read in the light of the principle of inditutiona badance. This means
that each indtitution (1) has the necessary independence in exercising its powers, (2) must respect the
powers of the other ingtitutions; and (3) may not unconditionaly assign its powers to other inditutions
or bodies (ib.: 414). The centraity of the norm of ingtitutional balance is what makes the delegation

problem particularly troublesome in the EC.



3. TheNon-Delegation Doctrinein the EC

The traditiona position of the Commission with respect to this problem has been drict adherence to
a non-delegation doctrine largely based on the principle of inditutional baance (see below). Thisis
shown, for example, by the Commission’'s rgection of al proposds to establish an independent
European Cartd Office, advanced by the German and other governments on severa occasions since
the late 1960s.

Also in the United States the non-delegation doctrine, based in this case on the principle of
separation of powers, has enjoyed widespread acceptance for several decades. However, by the
time the Federad Trade Commission was established in 1914, the agency received essentialy a blank
check authorizing it to diminate unfair competition. The New Dedl agencies received even broader
grants of power to regulate particular sectors of the economy “in the public interes”. The last time
the Supreme Court used the non-delegation doctrine was in 1935, when in Schechter Poultry it
held the ddegation in the Nationa Industrid Recovery Act uncondtitutiond.

The doctrine against delegation unraveled in the U.S. because the practica casefor dlowing
regulatory discretion is overwhdming. Such pragmatic consderations are not ignored by the
Commission, and in particular by its Legd Service, the main defender of the non-delegation doctrine.
They are Smply considered not as important as the preservation of inditutiona baance and, in the
find andlyss, of the powers given to the Commission by the tregties.

It is often assumed tha the so-cdled Meroni doctrine is the main legd obstacle to the
delegetion of rule-making powers to independent European agencies. Indeed, this doctrine, dating
from 1958 (case 9/56 Meroni v. High Authority [1957-8] ECR 133) and rdating specificdly to the
ECSC Treaty, remains “good law”, applies by andogy to al European tregties, and acts as a barrier
to the delegation of powers to inditutions not named within the European tredties. In the Court’'s
reasoning, the Commission could, in fact, ddegate tasks to adminidrative agencies, but such a
delegation was subject to strict condraints:

ddegation might only relate to powers which the Commission itsalf possesses,
such delegation must be limited to the preparation and performance of executive acts done;



as a consequence of this, independent bodies may not be afforded any discretionary
powers,
the Commisson must consequently retain oversight of the delegated activities and will be held
respongble for the manner in which it is performed;
findly, such a ddegation mugt not digurb the inditutiond baance within the Community
(Lenaerts, 1993; Everson and Majone, 1999).

In subsequent decisons the ECJ reeffirmed its position that the Community legidator cannot delegate
rule-making powers to outsde bodies, while making clear that such powers are included in the
executive competences which the Council normdly deegaes to the Commisson. From this
jurisorudence, and its own reading of the treaties, the Commisson’s Legd Service concludes that
Community law prohibits the delegation of rule-making authority to a European agency: such a
delegation would reduce the competences of the Commission and thus upset the balance of power
among EC indtitutions.

In the opinion of a number of andysts and Commission officids, the legd obstacles
represented by Meroni and related ECJ decisions could be overcome by adding to Article 4 (now
Art. 7) of the EC Treaty, which ligts the “ingtitutions ” of the Community, a paragraph or a new
article empowering the legidator to establish other “bodies’ whenever necessary. After dl, thisis
precisely what was done at Maastricht when Articles 4 a (now Art. 8) and 4 b (now Art. 9) were
added in order to set up two new bodies: the European Central Bank and the European Investment
Bank.

The Legd Service finds this view too smple, if not smpligtic: an isolated amendment of the
treety to make posshble the delegation of rule-making powers to independent agencies would
necessarily entail a change in the balance of power among Community inditutions. Moreover, even a
partia reduction of its rule-making cgpacity would in the long run negatively affect the Commisson’s
technica expertise and thus its ability to perform other essentia functions, in particular the exercise of
its monopoly of legiddive initiative. Such changes must undermine the foundations of the system
created by the Treaty of Rome, and hence should be preceded by a congtitutional agreement about
the future of the EC indtitutions (persond interview, February 27, 2001).



On the other hand, the score of agencies that have been established so far do not
dter the inditutional balance since they do not possess rule-making authority. Even the European
Agency for the Evaduation of Medicind Products (EMEA), which comes closest to being a fully
fledged regulatory body, does not take decisions concerning the safety and efficacy of new medica
drugs, but submits opinions concerning the gpprova of such products to the Commission, which
takesthe fina decision, at least formally.

Of the new agencies only two, the Office for Harmonization in the Interna Market
(Trademark Office) and the Community Plant Variety Office, have been authorized to make find
determinations. The judtification is that these agencies apply EC law in narrow technicd fidds, and in
away that does not involve the exercise of palitical discretion. Ther task conssts only in verifying
that an gpplication for atrademark or for the registration of a plant variety satisfies the requirements
of the rdevant Community regulations. The future European Agency for Avigion Safety should
follow the same modd, &t least as far as the certification of air-worthinessis concerned.

In the case of the much debated agency for food safety, the indtitutiona balance is formally
preserved by separating risk evauation, supposedly a technicd task not involving the exercise of
discretion, from risk management. According to the regulation gpproved at Nice in December 2000,
the latter activity, which includes standard setting, is reserved to the Commission, while the agency’s
authority is limited to the scientific determination of risk. However, as the experience of the United
States and other countries shows, the separation of risk evauation and risk management is rather
atificid, and creates a number of conceptua and practical problems.

In generd, the attempt to preserve at dl costs the rule-making powers of the Commissoniis
producing increasingly complex and sub-optima inditutional designs. Efficiency, trangparency and
accountability are being sacrificed on the dtar of inditutiond balance. For these, as wel as nore
practical reasons, a growing number of Commisson officids take a less redrictive view of

delegation.

1. ThePro-Delegation Faction
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As noted, the Commission — supported and inspired by its Legd Service — hastraditiondly
adhered to a strict non-delegation doctrine. Any doctrind deviation, it was feared, would entail the
loss of treaty-based and judicidly affirmed rule-making powers. The principle of indtitutiona baance,
interpreted Saticaly in spite of vasly expanded Community competences, provides the crucia
rationdization of the traditiond position

However, the Stuation is changing, especidly since the debacle of the Santer Commission.
Severa Commission departments now openly advocate the creation of European agencies with clear
discretionary powers and operating in close cooperation with the national regulators. Even the
powerful Directorate General for Competition recently proposed close cooperation with nationd
authorities in order to ensure more effective implementation of Articles 81 and 82 of the Treaty
(Commisson, 1999). There are dso indications that Presdent Prodi initidly supported the
establishment of European agencies with powers of rule-making and enforcement, but had to modify
his postion following objections from the Legd Service. One should compare, for example, Prodi’s
gpeech on food safety to the European Parliament of October 1999 with the White Paper on food
safety (Commission, 2000).

Severd factors explain the new, more pragmatic stance. Fird, the limitations of a purely
legidative gpproach to market integration has become increesngly cear snce the commitment to
complete the interna market by 1992. Steeped in the legdigtic tradition of continental Europe, the
Commission used to be more interested in the rewarding task of new rules rather than in the
thankless and palitically codly task of implementing existing ones. Today there is much greater
awaeness of the importance of effective enforcement, as shown by such documents as the
Commission’s reports on “Better Lavmaking” — anotion which includes better implementation —and
the successive Reviews of the Internal Market. As a consequence, the lack of an adequate
adminigrative infrastructure a the European leve is perceved as a serious obgtacle to the
completion of the internd market.

The shortcomings of the traditiond approach are particularly clear in areas such as transport,
energy, telecommunications, financia services, food safety. Not surprisingly, the departments
responsible for these policy areas (especidly the Directorate Generd for Transport) have endorsed
the creation of fully fledged European agencies. The reformers are not yet strong enough to
overcome the resistance of the traditionalists — Transport had to withdraw its origina proposa of a
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European Aviation Safety Authority — but fed that time is working in their favor (persond
interviews, Brussdls, February, 2001).

Another related issue is the serious credibility problem of EC-gtyle regulation. This problem
is symbolized by the recurrent food scares, and perhaps even more by officid reactions such as the
refusal of the German and French governments to abide by the decison of the Commission to lift the
ban on exports of British beef. The BSE (“mad cow” disease) crids not only reveded the falure to
edablish a stable and internationaly credible community of scientific experts on food safety, but also
exposad serious inadequacies in the overal coordination of European policies on agriculture, the
interna market and human hedth. The comitology system, with its divison of scientific tasks between
committees of nationa experts dedling with individua issues of anima and human hedth, has been
identified as contributing to the dangerous confusion between the pursuit of market or agriculture
policy ams and the protection of human hedlth.

The credibility crigs of EC regulation is certainly not limited to food safety. Thus, the present
system of telecoms regulation suffers from a number of serious shortcomings: imprecise obligations
and pricing rules for interconnection; inadequate mechanisms of dispute resolution; low credibility of
some nationd regulators in terms of both expertise and political independence; poor coordination
among nationd regulators and between them and the Commisson. Here, asin many other aress, the
basic problem is the mismatch between highly complex regulatory tasks and available adminigtrative
indruments. This mismatch has become a didtinctive fegture of EC-gtyle regulation. An increasing
number of Commisson officias and industry representatives fed tha the Stuaion can only be
improved by creating stronger and more autonomous regulatory inditutions at European levd.

Findly, the resignation of the Santer Commission and the continuous loss of prestige and
influence of the inditution — o vigble at recent European summits and in the outcomes of the latest
tresty negotiations — have produced a degp sense of frustration and insecurity. To ambitious
technocrats, now working in various services of the Commission and with along career ill in front
of them, an independent European agency promises a safe haven where their expertise can find
recognition, without sacrificing their privileges as internationd functionaries.

The new attitude finds expresson in the arguments advanced by the pro-ddegation faction
within the Commission. These arguments may be grouped around four or five main themes

(Yatanagas, 2001; persond interviews, Brussels, various times, Mgone, 2000).
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The firg theme concerns the shortcomings of the present system of internd
delegation. Under this system, the rule-making powers delegated by the Council to the Commission
are controlled by a multitude of committees of nationa experts, while until recently the European
Parliament had no role in the process. Nationd experts are naturaly inclined to place nationa before
of Community interests — as was amply demonstrated by the BSE affair. These experts —who tend
to be, in Gouldner’s terminology, “locas’ rather than “cosmopoalitans’ (Majone, 2000) — have few
incentives to develop a sense of loydty toward the committee to which they are temporarily
assigned, or to establish their internationd reputation. Moreover, the Commisson must often ratify
committee decisons that it cannot adequately evauate for lack of the necessary scientific expertise,

Again, the comitology system suffers from a serious lack of trangparency and accountability.
Although the work of the committees affects the economic, hedth and other interests of dl the
citizens of the EU, it is largely unknown to them. Thus the system contributes in a Sgnificant way to
the “democrdic deficit” of Community inditutions.

A second theme is the widening gap between the adminigtrative, financid and cognitive
resources of the Commission and the growing complexity of the regulatory tasks of the Community.
Although the Commisson may be viewed as a super-agency, it has reached the limits of its
regulatory capacities. The first European agencies, of a purely advisory or executive nature, and the
more recent creation of quas-regulatory bodies in such areas as the licendang of biotechnology
products and trademarks, represent imperfect attempts to fill these materia and cognitive gaps. The
persstent demand for independent bodies with al the powers needed to regulate civil aviation, food
safety, telecommunications, energy markets and financid services, indicates a widespread feding that
the Community regulatory processis ill in need of far-reaching reforms.

At the same time, the growing politicization and parliamentarizetion of the Commission
reduces its credibility as an independent regulator, without enhancing its democretic legitimacy. The
ever closer involvement of the European Parliament in the legidative process, its right to gpprove the
Commission and its programs represent a shift toward a parliamentary form of government, with the
Commission assuming the role of the executive branch, but having its monopoly of legiddive initigtive
eroded by the co-decision procedure.

Concerning the condtitutiond principle of inditutiona baance, the reformers argue that the
principle has changed dramaticaly since 1951, when the Paris Treaty established the Cod and Sted
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Community. Thus, the ECSC Treaty is much more supranationd than the Treety of Rome —
especidly as regards the powers of the executive — abet in a limited sector of the economy.
Subsequent amendments — from the Single European Act to the Treaty of Nice — have continued to
modify the subgtantive meaning of “inditutional balance’. It follows that the principle has to be
interpreted dynamicdly rather than as a rigid prohibition, forbidding any modification of the origind
dlocations of powers among Community inditutions. Interpreted dynamicdly the notion of
indtitutiona balance has to do less with preserving the competences and privileges of the different
inditutions — their “liberties’, as medieva politica philasophers would say — than with enhancing their
loyd cooperation in the lawmaking process.

This brings us to a fourth line of argument in the pro-delegation discourse, deding with the
position of independent agencies in the indtitutiond architecture of the Community. The creation of
agencies with specific enabling statutes and clearly defined mandates, voted on the basis of the co-
decisgon procedure by the EP and the Council on a proposd from the Commission, would not upset
the digtribution of powers. On the contrary, European agencies would help the Commission to better
fulfill its main responghilities by reducing its adminigtrative and technical overload. Also, agencies
would facilitate cooperation between national and Community indtitutions by establishing close links
with the corresponding nationd authorities, or organizing European regulatory networks. This would
give a broader and richer meaning to Article 10 (ex Art. 5) of the EC Treaty, which imposes a duty
of legal cooperation and mutud trust between nationa and Community inditutions.

As expert, politically independent bodies anxious to establish their internationa reputation,
agencies would be better able to restore the credibility of the Community regulatory process, to the
benefit of al EC inditutions. In short, according to the pro-deegation faction agencies, far from
disurbing the present inditutiona architecture, would actualy maintain and even drengthen it, by
adapting it to a congtantly changing task environment.

A fina theme in the reformers discourse is the frequent reference to the experience of the
American regulatory state. What attracts mogt attention is not the organizationa structure of federa
agencies, commissions and boards — inditutions of a mature federd system based on the separation
of powers, and as such ill adapted to a system of mixed government, where the equivaent of federa
pre-emption is limited to the smdl area of total harmonization. Rather, interest focuses on the

procedurd and substantive means used to keep agencies accountable and responsive to the
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concerns of the citizens, without interfering in their day-to-day decision-making: procedurd
requirements, such as those imposed by the U.S. Adminigtrative Procedure Act and other statutes,
legidative oversight by specidized congressona committees, mechanisms of executive control, such
as the Office of Management and Budget; public participation and monitoring by interest groups,
professonalism and peer review, and so on. The American experience helps the advocates of
delegation to argue that carefully designed and suitably congtrained agencies not only do not disturb
the balance of powers among EC indtitutions, but would actudly contribute to grester trangparency
and accountability of the Community policymaking process.

2. Conclusion

The title of this paper indicates its limits. The am has been smply to outline the discourses of the
supporters and opponents of the delegation of rule-making powers to independent agencies. A full
discusson of the delegation problem in the EC would require further research into severd additiond
topics, such as the position of other actors — nationd administrations, Council of ministers, European
Parliament and Court of Justice —, the politics of inditutiond choice, and the functioning of the
comitology system.

The digresson on the nature of the EC as a mixed polity — another topic which certainly
deserves separate treatment — was made necessary by the centrd role which the principle of
indtitutiona baance plays in the discourse of both opponents and supporters of delegation. Although
the principle has a certain intuitive apped, it gets very eadily confused with the very different notion of
separation of powers. | have suggested that the condtitutional meaning of indtitutiona balance can be
properly gppreciated only within amodd of mixed government.

As one reviews the arguments of both factions within the Commission, the strong and weak
points of each quickly become apparent. The dynamic view of inditutiona balance meets the need of
adapting the condtitutiona architecture and the policies of the Community to an ever-changing
politicd and economic environment. The importance attached by the pro-ddegation faction to
ingtitutional design and to the possbility of disciplining agency discretion by a variety of procedurd

mechanisms, contrasts with their opponents silence on these topics, and their ignorance of, or lack
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of interest in, rlevant internationd experience as wdl as the most recent research on
delegation and agency problems.

On the other hand, the no-delegation faction makes an importart point when it argues that
the trandfer of rule-making powers to new independent bodies requires more than a piecemed
adaptation of the treaties. For severd decades piecemed indtitutiona engineering has been the usud
response to new problems. Too often, the result has been an increase in the opacity of the decision
making process and a further obfuscation of aready unclear lines of respongbility. The problemis, of
course, that the member dtates ill disagree too much about the ultimate god of the integration
process to be able to agree on far-reaching conditutiond reforms. At a minimum, however, the
Commission should use its monopoly of policy initiation to make good its promise of “doing less, but
doing it better”. Delegation problems would be less urgent in aleaner EC/EU.

Findly, if it is true that ideas are powerless unless they are fused with materid interests (as
Max Weber argued), it follows that our andyss of the deegation discourse would have been
serioudy incomplete without a least a brief reference to the materia interests of both factions. The
digtinction, drawn at the beginning of this paper, between reasons and causes is methodologicaly
ggnificant precisdy because it facilitates a more subtle understanding of the didectic relaionship

between the order of ideas and the order of events.
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